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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Modified 

and, as modified, affirmed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Mi dwest  Coast  Tr anspor t  

( " Mi dwest " ) ,  a commer ci al  t r ucki ng company,  seeks r evi ew of  a 

publ i shed opi ni on of  t he cour t  of  appeal s1 r ever si ng a deci s i on 
                                                 

1 Est at e of  Szl eszi nski  v.  LI RC,  2005 WI  App 229,  287 Wi s.  
2d 775,  706 N. W. 2d 345.  
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of  t he Labor  and I ndust r y Revi ew Commi ssi on ( " LI RC" )  t hat  

det er mi ned Mi dwest  di d not  di scr i mi nat e f or  r easons of  

di sabi l i t y  agai nst  Leon P.  Szl eszi nski  ( " Szl eszi nski " ) ,  an 

i nt er st at e commer ci al  t r uck dr i ver .   Mi dwest  pr ohi bi t ed 

Szl eszi nski ,  who suf f er ed f r om Wi l son' s di sease,  f r om dr i v i ng 

t r ucks l eased t o Mi dwest  by Tr anshi el d Tr ucki ng and Tr anshi el d 

Leasi ng Company ( " Tr anshi el d" )  af t er  r ecei v i ng a doct or ' s 

r ecommendat i on t hat  Szl eszi nski  be di squal i f i ed f r om dr i v i ng 

commer ci al  t r ucks i nt er st at e due t o hi s di agnosi s of  Wi l son' s 

di sease.  

¶2 Szl eszi nski  f i l ed a di sabi l i t y  di scr i mi nat i on c l ai m 

under  t he Wi sconsi n Fai r  Empl oyment  Act  ( " WFEA" )  agai nst  Mi dwest  

and Tr anshi el d.   Mr .  Szl eszi nski  di ed whi l e hi s c l ai m was 

pendi ng,  and hi s est at e was subst i t ut ed as compl ai nant . 2  The 

hear i ng exami ner 3 r ul ed i n Szl eszi nski ' s  f avor .   LI RC r ever sed 

t he hear i ng exami ner ' s deci s i on,  concl udi ng t hat  t he medi cal  

eval uat i on of  t he physi c i an who r ecommended di squal i f y i ng 

Szl eszi nski  was suf f i c i ent l y " i ndi v i dual i zed"  under  

Wi s.  St at .  § 111. 34( 2) ( b)  and ( c)  ( 2005- 06) 4 of  t he WFEA,  and 

                                                 
2 For  consi st ency,  t hi s opi ni on wi l l  r ef er  t o bot h t he l at e 

Leon P.  Szl eszi nski  and t he Est at e of  Leon P.  Szl eszi nski  as 
" Szl eszi nski . "  

3 The WFEA r ef er s t o per sons who hear  and deci de WFEA 
compl ai nt s as " exami ner s"  and not  as " admi ni st r at i ve l aw 
j udges. "   See Wi s.  St at .  § 111. 39( 4) .   Thi s opi ni on,  t her ef or e,  
wi l l  use t he t er m " exami ner . "  

4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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t hat  Szl eszi nski  coul d have chal l enged t he eval uat i on under  a 

di sput e r esol ut i on pr ocedur e cont ai ned i n Uni t ed St at es 

Depar t ment  of  Tr anspor t at i on ( " DOT" )  r egul at i ons.   

¶3 Af t er  t he Washbur n Count y Ci r cui t  Cour t ,  Honor abl e 

Eugene D.  Har r i ngt on,  af f i r med LI RC' s deci s i on,  t he cour t  of  

appeal s r ever sed,  concl udi ng t hat  Szl eszi nski  was not  r equi r ed 

t o seek a det er mi nat i on of  medi cal  qual i f i cat i on f r om t he DOT 

under  t he di sput e r esol ut i on pr ocedur e bef or e i ni t i at i ng hi s 

WFEA di sabi l i t y  di scr i mi nat i on c l ai m because ( 1)  " t he WFEA does 

not  r equi r e i ndi v i dual s t o exhaust  ot her  admi ni st r at i ve 

r emedi es, "  and ( 2)  t he DOT pr ocedur e was i nappl i cabl e i n t hi s 

case because i t  appl i es onl y i n di sput es bet ween t he dr i ver ' s 

physi c i an and t he car r i er ' s physi c i an,  and bot h physi c i ans i n 

t hi s case wer e hi r ed by Mi dwest .   Est at e of  Szl eszi nski  v.  LI RC,  

2005 WI  App 229,  ¶¶17- 21,  287 Wi s.  2d 775,  706 N. W. 2d 345.   The 

cour t  of  appeal s al so concl uded t hat  t he medi cal  eval uat i on upon 

whi ch Mi dwest  r el i ed was " i nsuf f i c i ent  .  .  .  as a mat t er  of  l aw"  

because i t  was not  " i ndi v i dual i zed"  under  t he WFEA.   I d. ,  ¶34.   

¶4 Mi dwest  sought  r evi ew of  t he cour t  of  appeal s '  

concl usi on t hat  Szl eszi nski  was not  r equi r ed t o seek a 

det er mi nat i on r egar di ng medi cal  qual i f i cat i on f r om t he DOT under  
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t he di sput e r esol ut i on pr ocedur e bef or e f i l i ng hi s WFEA cl ai m,  

and we gr ant ed r evi ew t o addr ess t hi s i ssue. 5   

¶5 We concl ude t hat  a dr i ver  need not  seek a 

det er mi nat i on of  medi cal  qual i f i cat i on f r om t he DOT pr i or  t o 

f i l i ng a di sabi l i t y  di scr i mi nat i on c l ai m under  t he WFEA.   We 

al so concl ude t hat  when a per son' s medi cal  and physi cal  

qual i f i cat i ons t o be an i nt er st at e commer ci al  dr i ver  ar e 

mat er i al  t o a WFEA cl ai m,  and a di sput e ar i ses concer ni ng t hose 

qual i f i cat i ons t hat  cannot  be r esol ved by f aci al  appl i cat i on of  

t he DOT r egul at i ons,  such a di sput e shoul d be r esol ved by t he 

DOT under  i t s di sput e r esol ut i on pr ocedur e.   We f ur t her  concl ude 

                                                 
5 The onl y i ssue on r evi ew bef or e t hi s cour t  sought  by 

Mi dwest  i s whet her  Szl eszi nski  was r equi r ed t o seek a 
det er mi nat i on r egar di ng hi s medi cal  qual i f i cat i ons t o be a 
commer ci al  dr i ver  under  49 C. F. R.  § 391. 47 bef or e f i l i ng hi s 
WFEA cl ai m.   Mi dwest  di d not  seek r evi ew of  t he cour t  of  
appeal s '  concl us i ons t hat  Dr .  Wi ndhor st ' s eval uat i on was nei t her  
a val i d medi cal  exami nat i on under  t he appl i cabl e DOT r egul at i ons 
nor  an i ndi v i dual i zed eval uat i on as r equi r ed by 
Wi s.  St at .  § 111. 34( 2) ( c)  of  t he WFEA.   See Szl eszi nski ,  287 
Wi s.  2d 775,  ¶¶33- 36.  

The di ssent  asser t s t hat  t he maj or i t y opi ni on di sr egar ds 
LI RC' s deci s i on and memor andum opi ni on,  i ncl udi ng LI RC' s f act ual  
f i ndi ngs.   Di ssent ,  ¶68- 73.   The f act s r el i ed upon i n our  
opi ni on ar e t aken ent i r el y f r om LI RC' s Febr uar y 26,  2004,  
f i ndi ngs of  f act .   Yet ,  t he i ssues t he di ssent  want s t o addr ess 
wer e not  i ncl uded i n Mi dwest ' s pet i t i on f or  r evi ew,  and cannot  
now be r ai sed or  ar gued by Mi dwest  as a mat t er  of  r i ght .   
Wi s.  St at .  § ( Rul e)  809. 62( 6) .   See Ranes v.  Amer i can Fami l y 
Mut .  I ns.  Co. ,  219 Wi s.  2d 49,  54 n. 4,  580 N. W. 2d 197 ( 1998) ;  
St at e v.  Thi er f el der ,  174 Wi s.  2d 213,  228,  495 N. W. 2d 669 
( 1993) .   " I f  an i ssue i s not  r ai sed i n t he pet i t i on f or  r evi ew 
or  i n a cr oss pet i t i on,  ' t he i ssue i s not  bef or e us. ' "   Jankee 
v.  Cl ar k Count y,  2000 WI  64,  ¶7,  235 Wi s.  2d 700,  612 N. W. 2d 297 
( c i t at i on omi t t ed) .   We decl i ne t o r each i ssues not  r ai sed by 
t he par t i es i n t hi s case.  
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t hat ,  under  t he WFEA' s bur den- shi f t i ng scheme,  t he car r i er ,  not  

t he dr i ver ,  i s  t he par t y t hat  must  seek a det er mi nat i on of  

medi cal  and physi cal  qual i f i cat i on f r om t he DOT i f  t he car r i er  

i nt ends t o of f er  a def ense t hat  t he dr i ver  was not  qual i f i ed f or  

medi cal  r easons.    

¶6 Wi t h r egar d t o t he i ssue bef or e us on r evi ew,  we 

t her ef or e r ever se t he deci s i on of  LI RC and r ei nst at e t he hear i ng 

exami ner ' s deci s i on.   We r emand t o LI RC t o r ei nst at e t he 

deci s i on and or der  of  t he hear i ng exami ner  and t o gr ant  t he 

awar d or der ed by t he hear i ng exami ner  i n t hi s case. 6 

I  

¶7 LI RC' s Febr uar y 26,  2004 deci s i on cont ai ned t he 

f ol l owi ng f i ndi ngs of  f act ,  whi ch ar e undi sput ed.   I n 1981,  at  

t he age of  22,  Szl eszi nski  was di agnosed wi t h Wi l son' s di sease,  

a di sor der  of  t he met abol i sm i n whi ch a per son i s unabl e t o 

pr ocess copper  nor mal l y.   The di sease i s mar ked by an i ncr eased 

out put  of  copper  i n t he ur i ne,  deposi t s of  copper  i n t he 

t i ssues,  c i r r hosi s of  t he l i ver ,  pi gment at i on of  t he cor neas,  

and degener at i ve changes i n t he cent r al  ner vous syst em.    

¶8 Szl eszi nski  was empl oyed as a t r uck dr i ver  f or  15 

year s pr i or  t o hi s deat h i n Mar ch 1999.   Szl eszi nski  had hel d a 

commer ci al  dr i ver s l i cense si nce t he ear l y 1990s.   I n June 1995,  

Szl eszi nski  was hi r ed as an over - t he- r oad t r uck dr i ver  by 

                                                 
6 We not e t hat  t he hear i ng exami ner ' s or der  r equi r ed t hat  

t he awar d be of f set  by Szl eszi nski ' s  ear ni ngs f r om ot her  
empl oyment .   See Est at e of  Leon P.  Szl eszi nsk i  v.  Tr anshi el d 
Tr ucki ng,  ERD No.  199603914 ( ERD,  August  7,  2003) .  
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Tr anshi el d,  whi ch l eases i t s t r ucks and dr i ver s  excl usi vel y t o 

Mi dwest .   Mi dwest  t r anspor t s semi - t r ai l er  l oads of  f r ei ght  i n 

i nt er st at e commer ce.   Mi dwest  r equi r ed i t s  dr i ver s t o be 

medi cal l y cer t i f i ed pur suant  t o f eder al  mot or  car r i er  saf et y 

r egul at i ons.   At  t he t i me of  hi s hi r i ng,  Szl eszi nski  di scl osed 

t hat  he had Wi l son' s di sease and pr ovi ded document at i on 

demonst r at i ng he had passed a medi cal  exami nat i on and was 

cer t i f i ed t o dr i ve under  t he appl i cabl e DOT r egul at i ons.   

¶9 I n Mar ch 1996,  Mi dwest  r ecei ved r epor t s f r om t wo 

di f f er ent  sour ces t hat  Szl eszi nski  was dr i v i ng er r at i cal l y.   

Bot h r epor t s al l eged t hat  Szl eszi nski ' s  t r uck was obser ved 

weavi ng i n t r af f i c ,  and one al l eged i t  f or ced anot her  ont o t he 

shoul der  of  t he hi ghway.   Szl eszi nski  di sput ed t hat  t hese 

i nci dent s occur r ed.   Mi dwest  suspended Szl eszi nski  f r om dr i v i ng 

and sought  a medi cal  eval uat i on t o det er mi ne whet her  Szl eszi nski  

was physi cal l y f i t  t o dr i ve.    

¶10 Upon t he r ecommendat i on of  Occupat i onal  Heal t h 

Associ at es of  Sout h Dakot a ( " OHA" ) ,  t he company on whi ch Mi dwest  

r el i ed f or  medi cal  eval uat i on of  i t s  dr i ver s,  Szl eszi nski  was 

exami ned by Dr .  Al i  Choucai r ,  a neur o- oncol ogi st  at  t he 

Mar shf i el d Cl i ni c.   I n a r epor t  dat ed Mar ch 19,  1996,  Dr .  

Choucai r  f ound an " est abl i shed di agnosi s of  Wi l son' s di sease 

wi t h ver y mi l d demonst r at ed def i c i t  on t he neur ol ogi cal  

exami nat i on. "   He r ecommended an MRI  scan,  " det ai l ed 

psychomet r i cs, "  and a DOT r oad t est .   He concl uded,  however ,  

t hat  " [ Szl eszi nski ' s ]  def i c i t  I  do not  bel i eve i s such t hat  wi l l  

pr event  hi m f r om oper at i ng a mot or  vehi c l e. "    
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¶11 Mi dwest  t hen f or war ded Dr .  Choucai r ' s  eval uat i on and 

Szl eszi nski ' s  medi cal  r ecor ds t o OHA.   Dr .  Dana Wi ndhor st ,  t he 

di r ect or  of  OHA' s Depar t ment  of  Occupat i onal  Medi ci ne,  r evi ewed 

t he r ecor ds but  di d not  per sonal l y exami ne Szl eszi nski .   On 

Mar ch 21,  1996,  Dr .  Wi ndhor st  i ssued a r epor t  whi ch st at es,  i n 

r el evant  par t :  

I  have r evi ewed Mr .  Szl eszi nski ' s  r ecor ds,  
speci f i cal l y t he not e f r om Al i  Choi eai r  [ s i c] ,  M. D. ,  
Neur ol ogi st  .  .  .  .   As I  under st and i t ,  Mr .  
Szl eszi nski  has a 19- year  hi st or y of  Wi l son' s di sease,  
wi t h di agnosi s conf i r med at  t he Mayo Cl i ni c.   The 
l abor at or y t est s  on Dr .  Choi eai r ' s  [ s i c]  not e was 
cer t ai nl y consi s t ent  wi t h Wi l son' s di sease.   As f ar  as 
I  can see,  t her e i s no quest i on t hat  t hi s i s t he 
conf i r med di agnosi s,  at  l east  based on t he i nf or mat i on 
avai l abl e t o me.  

The neur ol ogi cal  exami nat i on di d i ndi cat e some mi l d 
neur ol ogi cal  def i c i t s,  speci f i cal l y i n t he ar eas of  
coor di nat i on,  and possi bl y some ext r apyr ami dal  
pr obl ems as wel l .    

I n addi t i on,  t her e i s t he hi st or y,  appar ent l y t wi ce,  
of  t hi s dr i ver  bei ng obser ved t o swer ve on t he 
hi ghway,  suggest i ng some pr obl em wi t h f unct i onal  
coor di nat i on dur i ng hi s dr i v i ng.  

Wi l son' s di sease i s a pr ogr essi ve neur ol ogi cal  
di sease,  and t hi s i s of  gr ave concer n,  gi ven t he 
r esponsi bi l i t i es of  dr i v i ng l ar ge commer ci al  vehi c l es 
on t he hi ghways.   The Depar t ment  of  Tr anspor t at i on 
Conf er ence on Neur ol ogi cal  Di sor der s and Commer ci al  
Dr i ver s,  dat ed Jul y 1988,  r ecommends,  wi t hout  
except i on,  di squal i f i cat i on f or  i ndi v i dual s wi t h 
conf i r med di agnosi s of  Wi l son' s di sease.   Put t i ng al l  
t hi s t oget her ,  I  cannot  make a r ecommendat i on f or  t hi s 
i ndi v i dual  t o be medi cal l y cer t i f i ed f or  DOT 
l i censur e.   I t  i s  al so my opi ni on t hat ,  r egar dl ess of  
t he r esul t s of  psychomet r i c t est i ng and MRI ,  t hat  I  
woul d not  change t hi s r ecommendat i on.    
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The r epor t  of  t he Depar t ment  of  Tr anspor t at i on Conf er ence on 

Neur ol ogi cal  Di sor der s ( " Conf er ence Repor t " )  r ef er enced i n Dr .  

Wi ndhor st ' s r epor t  r ecommended changes t o 49 C. F. R.  

§ 391. 41( b) ( 7) ,  ( 8)  and ( 9) ,  t he admi ni st r at i ve r ul es concer ni ng 

r egul at i on of  dr i ver s wi t h neur ol ogi cal  di sor der s.   The 

conf er ence r epor t ' s  speci f i c  r ecommendat i on concer ni ng Wi l son' s 

di sease was not  adopt ed by DOT r ul e maker s. 7  

¶12 Based on Dr .  Wi ndhor st ' s r ecommendat i on,  on Mar ch 26,  

1996,  Mi dwest  i nf or med Szl eszi nski  t hat  he woul d not  be al l owed 

t o dr i ve equi pment  l eased t o Mi dwest .   Because Tr anshi el d l eased 

equi pment  excl us i vel y t o Mi dwest ,  t hi s deci s i on,  i n ef f ect ,  

ended Szl eszi nski ' s  empl oyment  wi t h Tr anshi el d.   

¶13 On Apr i l  5,  1996,  Dr .  St anl ey Ski nner ,  a neur ol ogi st  

at  t he Mi nnesot a Cl i ni c of  Neur ol ogy,  exami ned Szl eszi nski  

                                                 
7 The di ssent  r epeat edl y emphasi zes t hi s Conf er ence Repor t  

r el i ed upon by Dr .  Wi ndhor st ,  not wi t hst andi ng t he f act  t hat  t he 
Depar t ment  of  Tr anspor t at i on chose not  t o i ncor por at e t he 
Repor t ' s  r ecommendat i on of  unequi vocal  gr ounds f or  
di squal i f i cat i on f or  per sons wi t h Wi l son' s di sease i n i t s r ul es.   
See di ssent ,  ¶¶56- 57,  62,  84- 86.  
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r egar di ng hi s empl oyment  wi t h anot her  t r ucki ng company. 8  Dr .  

Ski nner  det er mi ned t hat  t he di agnosi s of  Wi l son' s di sease shoul d 

not  af f ect  Szl eszi nski ' s  empl oyment  as a t r uck dr i ver .   Dr .  Gar y 

A.  Johnson r evi ewed an MRI  of  Szl eszi nski ' s  head at  hi s r equest  

and f ound t hat  i t  was nor mal .   

¶14 Despi t e t he adver se eval uat i on of  Dr .  Wi ndhor st ,  

Szl eszi nski ' s  DOT cer t i f i cat i on was never  suspended or  r evoked,  

and Szl eszi nski  cont i nued t o wor k as a commer ci al  t r uck dr i ver .   

¶15 On Oct ober  3,  1996,  Szl eszi nski  f i l ed a di sabi l i t y 

di scr i mi nat i on compl ai nt  wi t h t he Wi sconsi n Depar t ment  of  

I ndust r y,  Labor  and Human Rel at i ons ( n/ k/ a Depar t ment  of  

Wor kf or ce Devel opment  ( " DWD" ) )  al l egi ng Mi dwest  and Tr anshi el d 

unl awf ul l y t er mi nat ed hi s empl oyment  because of  hi s di sabi l i t y ,  

Wi l son' s di sease.   I n an i ni t i al  det er mi nat i on dat ed Sept ember  

15,  1997,  and amended on Febr uar y 18,  1999,  an equal  r i ght s 

                                                 
8  Thus,  Szel szi nski  r ecei ved t hr ee medi cal  eval uat i ons,  t wo 

f r om t he car r i er  ( Dr .  Choucai r  and Dr .  Wi ndhor st )  and one f r om 
hi s own physi c i an,  Dr .  Ski nner .   The DOT di sput e r esol ut i on 
pr ocedur e di scussed at  l engt h l at er  i n t hi s opi ni on,  49 C. F. R.  
391. 47,  appl i es i n di sput es bet ween a physi c i an f or  t he car r i er  
and a physi c i an f or  t he dr i ver .   See i nf r a,  ¶31.   Under  t he 
uni que f act s of  t hi s case,  t he di sput e r esol ut i on pr ocedur e does 
not  appl y because ( 1)  t he cour t  of  appeal s concl uded t hat  Dr .  
Wi ndhor st ' s eval uat i on was not  val i d under  t he DOT r egul at i ons;  
( 2)  Mi dwest  has not  sought  r evi ew of  t hi s concl usi on;  and ( 3)  no 
di sput e exi st s bet ween t he r emai ni ng val i d eval uat i ons of  Dr .  
Choucai r  and Dr .  Ski nner  r egar di ng Szl eszi nski ' s  medi cal  
qual i f i cat i ons.   See i nf r a,  ¶42 and n. 18.   Never t hel ess,  we 
addr ess t he appr opr i at e pr ocedur e f or  LI RC t o f ol l ow i n WFEA 
di scr i mi nat i on c l ai ms i nvol v i ng medi cal  qual i f i cat i ons of  
dr i ver s t o pr ovi de gui dance i n f ut ur e cases.  
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of f i cer  st at ed t her e was pr obabl e cause t o bel i eve Mi dwest  and 

Tr anshi el d had di scr i mi nat ed agai nst  Szl eszi nski .   

¶16 On Mar ch 11,  1999,  Szl eszi nski  di ed.   On Apr i l  2,  

2002,  t he per sonal  r epr esent at i ve of  t he Est at e of  Szl eszi nski  

was subst i t ut ed as t he compl ai nant  i n t he mat t er .   

¶17 Af t er  a hear i ng,  exami ner  Gar y Ol st ad i ssued a 

deci s i on dat ed August  7,  2003,  det er mi ni ng t hat :   ( 1)  Mi dwest  

was Szl eszi nski ' s  de f act o empl oyer  wi t hi n t he meani ng of  t he 

WFEA;  ( 2)  Tr anshi el d was not  Sz l eszi nski ' s  empl oyer  wi t hi n t he 

meani ng of  t he WFEA;  ( 3)  Mi dwest  di scr i mi nat ed agai nst  

Szl eszi nski  by t er mi nat i ng hi s empl oyment  because he had 

Wi l son' s di sease;  and ( 4)  Tr anshi el d di d not  t er mi nat e 

Szl eszi nski ' s  empl oyment .   Exami ner  Ol st ad di smi ssed t he 

compl ai nt  agai nst  Tr anshi el d9 and or der ed Mi dwest  t o pay 

Szl eszi nski  back pay and benef i t s,  pl us r easonabl e at t or ney f ees 

and cost s.    

¶18 Mi dwest  pet i t i oned LI RC f or  r evi ew of  Exami ner  

Ol st ad' s deci s i on.   On Febr uar y 24,  2004,  LI RC i ssued a deci s i on 

r ever si ng t he exami ner ' s deci s i on.   LI RC concl uded t hat  bot h 

Mi dwest  and Tr anshi el d wer e empl oyer s wi t hi n t he meani ng of  t he 

WFEA,  and t hat  Szl eszi nski  had pr oven he was di sabl ed wi t hi n t he 

meani ng of  t he WFEA.   However ,  i t  f ur t her  concl uded Szl eszi nski  

f ai l ed t o pr ove t hat  Mi dwest  had di scr i mi nat ed agai nst  hi m 

because of  hi s di sabi l i t y .   LI RC al so concl uded t hat  Dr .  

                                                 
9  Tr anshi el d' s di smi ssal  as a par t y t o t hi s act i on has not  

been chal l enged by Szl eszi nski .   Tr anshi el d i s not  a par t y t o 
t hi s r evi ew.  
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Wi ndhor st ' s opi ni on was suf f i c i ent l y " i ndi v i dual i zed"  t o sat i sf y 

t he r equi r ement s of  Wi s.  St at .  § 111. 34( 2) ( b)  and ( c) ,  and 

Mi dwest  coul d r easonabl y r el y on Dr .  Wi ndhor st ' s r epor t  t o pr ove 

Szl eszi nski ' s  di sabi l i t y  was r easonabl y r el at ed t o hi s abi l i t y  

t o adequat el y under t ake t he j ob- r el at ed r esponsi bi l i t i es of  hi s  

empl oyment .   LI RC not ed t hat  Sz l eszi nski  coul d have chal l enged 

Dr .  Wi ndhor st ' s medi cal  eval uat i on by usi ng a DOT di sput e 

r esol ut i on pr ocedur e.   LI RC st at ed:   " I t  i s  i mpor t ant  t o not e 

t hat  [ Szl eszi nsk i ]  was not  r equi r ed t o hel pl essl y accept  Dr .  

Wi ndhor st ' s r ef usal  t o medi cal l y cer t i f y hi m.   Feder al  

r egul at i ons pr ovi de an appeal  mechani sm [ t he DOT di sput e 

r esol ut i on pr ocedur e]  t hr ough whi ch di sput ed DOT medi cal  

cer t i f i cat i ons can be r evi ewed. "   

¶19 Szl eszi nski  commenced an act i on i n t he c i r cui t  cour t  

seeki ng r evi ew of  LI RC' s deci s i on.   I n a memor andum deci s i on 

dat ed Oct ober  19,  2004,  t he c i r cui t  cour t  af f i r med LI RC' s 

deci s i on.    

¶20 Szl eszi nski  appeal ed t he ci r cui t  cour t ' s  deci s i on.   

The cour t  of  appeal s i ssued an opi ni on r ever si ng LI RC on 

mul t i pl e gr ounds.   Fi r st ,  t he cour t  of  appeal s concl uded t hat  

Szl eszi nski  was not  r equi r ed t o seek a det er mi nat i on r egar di ng 

medi cal  qual i f i cat i on f r om t he DOT under  i t s di sput e r esol ut i on 

pr ocedur e bef or e i ni t i at i ng a WFEA di sabi l i t y  di scr i mi nat i on 

c l ai m because " t he WFEA does not  r equi r e i ndi v i dual s t o exhaust  

ot her  admi ni st r at i ve r emedi es. "   Szl eszi nski ,  287 Wi s.  2d 775,  

¶¶17- 18.   Second,  t he cour t  concl uded t hat  t he DOT pr ocedur e di d 

not  appl y i n t hi s case because t he r egul at i on concer ns onl y 
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di sagr eement s bet ween t he " phys i c i an f or  t he dr i ver "  and t he 

" physi c i an f or  t he mot or  car r i er , "  and t he di sagr eement  i n t hi s 

case was bet ween Dr .  Choucai r  and Dr .  Wi ndhor st ,  who wer e bot h 

physi c i ans f or  Mi dwest .   I d. ,  ¶¶19- 21.   Thi r d,  t he cour t  of  

appeal s af f i r med LI RC' s det er mi nat i on t hat  Mi dwest  was an 

empl oyer  wi t hi n t he meani ng of  t he WFEA.   I d. ,  ¶¶22- 30.   Four t h,  

t he cour t  concl uded t hat  t he DOT r egul at i ons r equi r e an i n-

per son exami nat i on of  t he dr i ver  and not  j ust  a paper  r evi ew of  

t he dr i ver ' s medi cal  hi st or y,  r ender i ng Dr .  Wi ndhor st ' s r epor t  

" i nsuf f i c i ent  .  .  .  as a mat t er  of  l aw. "   I d. ,  ¶¶32- 34.   And,  

f i f t h,  t he cour t  concl uded t hat  because Dr .  Wi ndhor st ' s r epor t  

di squal i f i ed Szl eszi nski  based sol el y upon a 1983 DOT st udy 

commi t t ee r ecommendat i on of  aut omat i c di squal i f i cat i on f or  a 

di agnosi s of  Wi l son' s di sease,  t he doct or ' s r epor t  was 

i nsuf f i c i ent  under  t he WFEA,  whi ch r equi r es a case- by- case 

assessment  of  each i ndi v i dual .   I d. ,  ¶¶35- 36.    

¶21 On Oct ober  27,  2005,  Mi dwest  f i l ed a pet i t i on f or  

r evi ew wi t h t hi s cour t .   Mi dwest ' s pet i t i on r ai sed onl y one 

i ssue f or  r ev i ew,  whet her  a commer ci al  dr i ver  who i s  

di squal i f i ed by t he car r i er  f or  a medi cal  condi t i on must  seek a 

det er mi nat i on f r om t he DOT under  i t s r egul at i ons concer ni ng hi s 

or  her  medi cal  qual i f i cat i ons bef or e br i ngi ng a di sabi l i t y  

di scr i mi nat i on c l ai m under  t he WFEA.   Thi s  cour t  gr ant ed 

Mi dwest ' s pet i t i on t o addr ess t hi s i ssue.   Thi s cour t  al so 

di r ect ed LI RC ( whi ch had not  sought  r evi ew of  t he cour t  of  

appeal s '  deci s i on)  t o f i l e a br i ef  addr essi ng t he i ssue r ai sed 

by Mi dwest ' s pet i t i on.   
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I I  

¶22 When r evi ewi ng t he deci s i on of  an admi ni st r at i ve 

agency,  t hi s cour t  r evi ews t he agency' s deci s i on and not  t he 

deci s i on of  t he cour t  of  appeal s  or  t he c i r cui t  cour t .   Raci ne 

Har l ey- Davi dson,  I nc.  v.  Di v.  of  Hear i ngs and Appeal s,  2006 WI  

86,  ¶8 n. 4,  292 Wi s.  2d 549,  717 N. W. 2d 184.   Our  r evi ew i s 

l i mi t ed t o ( 1)  whet her  t he agency kept  wi t hi n i t s j ur i sdi ct i on;  

( 2)  whet her  i t  act ed accor di ng t o l aw;  ( 3)  whet her  i t  act ed 

ar bi t r ar i l y ,  oppr essi vel y,  or  unr easonabl y;  and ( 4)  whet her  t he 

evi dence was suf f i c i ent  t hat  t he agency mi ght  r easonabl y make 

t he or der  or  det er mi nat i on i n quest i on.   Sol i e v.  Empl oyee Tr ust  

Funds Bd. ,  2005 WI  42,  ¶23,  279 Wi s.  2d 615,  695 N. W. 2d 463 

( c i t at i on omi t t ed) .    

¶23 The i ssue pr esent ed i n t hi s r evi ew,  whet her  a 

commer ci al  dr i ver  who i s di squal i f i ed by a car r i er  f or  a medi cal  

condi t i on must  seek a det er mi nat i on r egar di ng medi cal  

qual i f i cat i ons f r om t he DOT under  t he DOT' s di sput e r esol ut i on 

bef or e br i ngi ng a di sabi l i t y  di scr i mi nat i on c l ai m under  t he 

WFEA,  i nvol ves st at ut or y i nt er pr et at i on,  a quest i on of  l aw t hi s 

cour t  or di nar i l y  r evi ews de novo.   See Dai ml er Chr ysl er  v.  LI RC,  

2007 WI  15,  ¶10,  ___ Wi s.  2d ___,  727 N. W. 2d 311.   However ,  t hi s 

case i nvol ves r evi ew of  an agency deci s i on,  and we of t en accor d 

def er ence t o an agency' s l egal  concl usi ons.   Sol i e,  279 Wi s. 2d 

615,  ¶25.   We appl y one of  t hr ee l evel s of  def er ence t o an 

agency' s i nt er pr et at i on and appl i cat i on of  l aw:   gr eat  wei ght  

def er ence,  due wei ght  def er ence,  or  no def er ence,  dependi ng upon 

t he " compar at i ve i nst i t ut i onal  qual i f i cat i ons and capabi l i t i es 
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of  t he cour t  and t he admi ni st r at i ve agency. "   Raci ne Har l ey-

Davi dson,  292 Wi s.  2d 549,  ¶13.    

¶24 Many of  our  pr i or  cases r evi ewi ng LI RC' s 

i nt er pr et at i on and appl i cat i on of  t he WFEA have appl i ed gr eat  

wei ght  def er ence.   See,  e. g. ,  Hut chi nson Tech. ,  I nc.  v.  LI RC,  

2004 WI  90,  ¶22,  273 Wi s.  2d 394,  682 N. W. 2d 343;  Cr yst al  Lake 

Cheese Fact or y v.  LI RC,  2003 WI  106,  ¶28,  264 Wi s.  2d 200,  664 

N. W. 2d 651.   However ,  we concl ude t hat  t he agency' s deci s i on i n 

t hi s case i s not  ent i t l ed t o any def er ence.   As LI RC not es,  t he 

agency' s v i ew as t o whet her  t he WFEA shoul d be i nt er pr et ed t o 

r equi r e a det er mi nat i on under  f eder al  l aw bef or e an i ndi v i dual  

may pur sue a c l ai m under  t he WFEA concer ns t he scope of  LI RC' s 

own power  and i s t her ef or e not  bi ndi ng on t hi s cour t .   See Wi s.  

Envt l .  Decade v.  Pub.  Ser v.  Comm' n,  81 Wi s.  2d 344,  351,  260 

N. W. 2d 712 ( 1978)  ( c i t at i on omi t t ed) .   Fur t her mor e,  t o t he 

ext ent  t hat  t hi s case i nvol ves i nt er pr et at i on of  f eder al  

commer ci al  car r i er  r egul at i ons,  we owe no def er ence t o LI RC' s 

deci s i on because LI RC has no speci al  exper t i se i nt er pr et i ng and 

admi ni st er i ng t hese r egul at i ons.   See Dai ml er Chr ysl er ,  ___ Wi s.  

2d ___,  ¶18.   

I I I  

¶25 I n a di sabi l i t y  di scr i mi nat i on c l ai m under  t he WFEA,  

t he compl ai nant  must  i ni t i al l y  pr ove t he f ol l owi ng:   ( 1)  he or  

she has a di sabi l i t y  wi t hi n t he meani ng of  t he act ;  and ( 2)  t he 

empl oyer ' s adver se empl oyment  act i on was on t he basi s of  t he 
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compl ai nant ' s di sabi l i t y . 10  See St ought on Tr ai l er s v.  LI RC,  2007 

WI  105,  ¶23,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ ( c i t at i on omi t t ed) .   

See al so Wi s.  St at .  § 111. 34( 1) .   I f  t he compl ai nant  meet s i t s  

bur den of  pr oof  as t o bot h of  t hese el ement s,  t he bur den shi f t s 

t o t he empl oyer  t o pr ove a def ense under  Wi s.  St at .  § 111. 34.   

Under  t hat  sect i on,  t he empl oyer  must  show t hat  i t s adver se 

act i on,  whi l e made on t he basi s of  t he compl ai nant ' s di sabi l i t y ,  

was not  di scr i mi nat or y under  t he WFEA.   Tar get  St or es v.  LI RC,  

217 Wi s.  2d 1,  9,  576 N. W. 2d 545 ( Ct .  App.  1998) .    

¶26 An empl oyer  may avoi d a f i ndi ng of  di scr i mi nat i on by 

demonst r at i ng t hat  t he per son' s di sabi l i t y  r ender s hi m or  her  

unqual i f i ed t o adequat el y under t ake t he r esponsi bi l i t i es of  t he 

empl oyment .   Wi s.  St at .  § 111. 34( 2) ( a) . 11  " I n eval uat i ng whet her  

                                                 
10 Wi sconsi n St at .  § 111. 322( 1)  pr ovi des t hat  i t  i s  an act  

of  empl oyment  di scr i mi nat i on " t o r ef use t o hi r e,  empl oy,  admi t  
or  l i cense any i ndi v i dual ,  t o bar  or  t er mi nat e f r om empl oyment  
or  l abor  or gani zat i on member shi p any i ndi v i dual ,  or  t o 
di scr i mi nat e agai nst  any i ndi v i dual  i n pr omot i on,  compensat i on 
or  i n t er ms,  condi t i ons or  pr i v i l eges of  empl oyment  or  l abor  
or gani zat i on member shi p because of  any basi s enumer at ed i n 
s.  111. 321. "   Wi sconsi n St at .  § 111. 321 pr ohi bi t s empl oyment  
di scr i mi nat i on f r om an empl oyer ,  l abor  or gani zat i on,  empl oyment  
agency,  l i censi ng agency or  ot her  per son on t he basi s of ,  among 
ot her  r easons,  di sabi l i t y .   

11 Wi sconsi n St at .  § 111. 34( 2) ( a)  pr ovi des as f ol l ows:  

Not wi t hst andi ng s.  111. 322 [ r el at i ng t o 
pr ohi bi t ed di scr i mi nat or y act i ons] ,  i t  i s  not  
empl oyment  di scr i mi nat i on because of  di sabi l i t y  t o 
r ef use t o hi r e,  empl oy,  admi t  or  l i cense any 
i ndi v i dual ,  t o bar  or  t er mi nat e f r om empl oyment ,  
member shi p or  l i censur e any i ndi v i dual ,  or  t o 
di scr i mi nat e agai nst  any i ndi v i dual  i n pr omot i on,  
compensat i on or  i n t er ms,  condi t i ons or  pr i v i l eges of  
empl oyment  i f  t he di sabi l i t y  i s  r easonabl y r el at ed t o 
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an i ndi v i dual  wi t h a di sabi l i t y  can adequat el y under t ake t he 

j ob- r el at ed r esponsi bi l i t i es of  a par t i cul ar  j ob,  member shi p or  

l i censed act i v i t y,  t he pr esent  and f ut ur e saf et y of  t he 

i ndi v i dual ,  of  t he i ndi v i dual ' s cowor ker s and,  i f  appl i cabl e,  of  

t he gener al  publ i c may be consi der ed. "   § 111. 34( 2) ( b) .   Such an 

eval uat i on must  be made " on an i ndi v i dual  case- by- case basi s and 

may not  be made by a gener al  r ul e whi ch pr ohi bi t s t he empl oyment  

or  l i censur e of  i ndi v i dual s wi t h di sabi l i t i es i n gener al  or  a 

par t i cul ar  c l ass of  i ndi v i dual s wi t h di sabi l i t i es. "   I d.   

 ¶27 I n t hi s case,  Mi dwest  has not  di sput ed t hat  Wi l son' s 

di sease i s a di sabi l i t y  wi t hi n t he meani ng of  t he act ,  or  t hat  

i t s  deci s i on t o pr ohi bi t  Szl eszi nski  f r om dr i v i ng equi pment  

l eased t o Mi dwest  was on t he basi s of  Szl eszi nski ' s  di agnosi s of  

Wi l son' s di sease.   The onl y mat t er  i n di sput e i s whet her  

Szl eszi nski  was physi cal l y qual i f i ed t o oper at e a commer ci al  

mot or  vehi c l e.   

 ¶28 Feder al  DOT r egul at i ons addr ess t he mi ni mum medi cal  or  

physi cal  qual i f i cat i ons f or  i nt er st at e commer ci al  dr i ver s,  and 

wher e appl i cabl e,  t hese r egul at i ons super sede any l esser  st at e 

r egul at i ons.   See Fr i t o- Lay,  I nc.  v.  LI RC,  95 Wi s.  2d 395,  401,  

290 N. W. 2d 551 ( Ct .  App.  1980) ,  af f ' d by an equal l y di v i ded 

cour t ,  101 Wi s.  2d 169,  303 N. W. 2d 668 ( 1981) .   Under  t he DOT 

r egul at i ons,  a commer ci al  t r uck dr i ver  engaged i n i nt er st at e 

commer ce must  pass a medi cal  exami nat i on demonst r at i ng t hat  he 

                                                                                                                                                             
t he i ndi v i dual ' s abi l i t y  t o adequat el y under t ake t he 
j ob- r el at ed r esponsi bi l i t i es of  t hat  i ndi v i dual ' s 
empl oyment ,  member shi p or  l i censur e.  
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or  she i s physi cal l y qual i f i ed t o be a commer ci al  dr i ver .   See 

49 C. F. R.  § 391. 41( a) .   Bef or e concl udi ng t hat  a per son i s 

physi cal l y qual i f i ed t o be an i nt er st at e commer ci al  dr i ver ,  t he 

medi cal  exami ner  must  det er mi ne " t hat  t he dr i ver  does not  have 

any physi cal ,  ment al ,  or  or gani c condi t i on t hat  mi ght  af f ect  t he 

dr i ver ' s abi l i t y  t o oper at e a commer ci al  mot or  vehi c l e saf el y. "   

49 C. F. R.  § 391. 43( f ) . 12  I f  t he medi cal  exami ner  concl udes a 

dr i ver  i s physi cal l y qual i f i ed,  he or  she must  pr ovi de t he 

dr i ver  and hi s or  her  empl oyer  wi t h a copy of  a cer t i f i cat e t hat  

so i ndi cat es.   49 C. F. R.  § 391. 43( g) .  

¶29 A dr i ver  must  be r e- exami ned at  l east  ever y 24 mont hs,  

and whenever  t he dr i ver ' s " abi l i t y  t o per f or m hi s/ her  nor mal  

dut i es has been i mpai r ed by a physi cal  or  ment al  i nj ur y or  

di sease. "   49 C. F. R.  § 391. 45( b) ( 1)  and ( c) .   A dr i ver  car r y i ng 

an ot her wi se val i d medi cal  exami nat i on cer t i f i cat i on may not  

dr i ve i f  he or  she becomes physi cal l y unqual i f i ed t o do so.   See 

49 C. F. R.  § 391. 41( a) .   A car r i er  t hat  al l ows a dr i ver  t o 

oper at e a commer ci al  mot or  vehi c l e af t er  t he dr i ver  becomes 

physi cal l y unqual i f i ed i s i n v i ol at i on of  f eder al  l aw. 13  See 1 

                                                 
12 The f eder al  r egul at i ons def i ne a medi cal  exami ner  as " a 

per son who i s l i censed,  cer t i f i ed and/ or  r egi st er ed,  i n 
accor dance wi t h appl i cabl e St at e l aws and r egul at i ons,  t o 
per f or m physi cal  exami nat i ons. "   49 C. F. R.  § 390. 5.   

13 As Mi dwest  poi nt s out ,  f eder al  st at ut es i mpose st i f f  
penal t i es on empl oyer s who knowi ngl y per mi t  physi cal l y 
unqual i f i ed dr i ver s t o oper at e a commer ci al  mot or  vehi c l e,  
i ncl udi ng cr i mi nal  pr osecut i on,  c i v i l  penal t i es and r evocat i on 
of  t he car r i er ' s aut hor i zat i on t o do busi ness.   See 49 U. S. C. A.  
§ 13905( c) ;  49 U. S. C. A.  § 521( b) .    
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Wi l l i am E.  Kenwor t hy,  Tr anspor t at i on Saf et y and I nsur ance Law 

§ 14. 01 at  14- 17 ( 3d ed.  2005) .    

¶30 The DOT r egul at i ons enumer at e sever al  medi cal  

condi t i ons f or  whi ch a di agnosi s r esul t s i n aut omat i c 

di squal i f i cat i on of  a dr i ver .   For  exampl e,  a dr i ver  wi t h 

i nsul i n- dependent  di abet es,  epi l epsy ( wi t h some except i ons) ,  or  

myocar di al  i nf ar ct i on may not  be medi cal l y cer t i f i ed t o oper at e 

a commer ci al  mot or  vehi c l e.   49 C. F. R.  § 391. 41.   Wi l son' s 

di sease i s not  among t he l i s t ed condi t i ons f or  whi ch di agnosi s 

woul d pr ecl ude medi cal  cer t i f i cat i on.   The r egul at i ons pr ovi de 

det ai l ed gui del i nes f or  t he physi c i an exami ner  conduct i ng a 

medi cal  eval uat i on of  a dr i ver .   See 49 C. F. R.  § 391. 43.   

¶31 The DOT r egul at i ons al so cont ai n an admi ni st r at i ve 

pr ocedur e t o r esol ve conf l i c t s bet ween t wo medi cal  eval uat i ons.  

49 C. F. R.  § 391. 47.   Ei t her  t he car r i er  or  dr i ver  may i ni t i at e 

t he pr ocedur e by appl i cat i on t o t he DOT' s Di r ect or  of  t he Of f i ce 

of  Bus and Tr uck St andar ds and Oper at i ons.   49 C. F. R.  

§ 391. 47( c) ,  ( d) ( 3) .   The r egul at i on pr ovi des t hat  

" [ a] ppl i cat i ons f or  det er mi nat i on of  a dr i ver ' s medi cal  

qual i f i cat i ons"  must  conf or m t o cer t ai n r equi r ement s t o be 

consi der ed by t he agency,  i ncl udi ng " pr oof  t hat  t her e i s a 

di sagr eement  bet ween t he physi c i an f or  t he dr i ver  and t he 

physi c i an f or  t he mot or  car r i er  concer ni ng t he dr i ver ' s 

qual i f i cat i ons. "   49 C. F. R.  § 391. 47( b) ( 2) .    

¶32 Mi dwest  cont ends t hat  Szl eszi nski  was r equi r ed t o seek 

a det er mi nat i on r egar di ng hi s medi cal  qual i f i cat i ons f r om t he 

DOT under  i t s di sput e r esol ut i on pr ocedur e bef or e f i l i ng hi s 
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di sabi l i t y  di scr i mi nat i on c l ai m under  t he WFEA.   Mi dwest  asser t s  

t hat  because Szl eszi nski  f ai l ed t o seek such a det er mi nat i on 

f r om t he DOT,  hi s c l ai m was pr oper l y di smi ssed by LI RC.   Mi dwest  

and counsel  f or  LI RC bot h compl ai n t hat  t he cour t  of  appeal s '  

deci s i on i n t hi s case wi l l  r esul t  i n st at e hear i ng exami ner s,  

r at her  t han f eder al  r egul at or s wi t h exper t i se i n i nt er pr et i ng 

t he DOT r egul at i ons,  deci di ng f ut ur e di sput es concer ni ng medi cal  

qual i f i cat i ons of  i nt er st at e commer ci al  dr i ver s.  

¶33 We agr ee wi t h Mi dwest  and counsel  f or  LI RC t hat  DOT 

r egul at or s shoul d r esol ve di sput es concer ni ng medi cal  

qual i f i cat i ons of  dr i ver s t hat  cannot  be r esol ved by f aci al  

appl i cat i on of  t he DOT r egul at i ons.   The DOT r ul es cont ai n a 

pr ocedur e f or  t he r esol ut i on of  such di sput es.   See 49 C. F. R.  

§ 391. 47.   As t he f eder al  agency char ged wi t h l i censi ng and 

r egul at i ng i nt er st at e commer ci al  dr i ver s,  t he DOT has speci al  

exper t i se i n r esol v i ng such di sput es.   By cont r ast ,  a st at e 

exami ner  hear i ng a WFEA compl ai nt  has no speci al  exper t i se t o 

r esol ve a t echni cal  di sput e bet ween t wo medi cal  exami ner s 

concer ni ng a dr i ver ' s qual i f i cat i ons under  t he DOT r egul at i ons.    

¶34 We t her ef or e concl ude t hat  i f ,  i n t he cont ext  of  a 

WFEA pr oceedi ng,  a det er mi nat i on r egar di ng a dr i ver ' s medi cal  

qual i f i cat i ons i s necessar y t o r esol ve a di sput e concer ni ng such 

qual i f i cat i ons t hat  cannot  be r esol ved by f aci al  appl i cat i on of  

t he DOT r egul at i ons,  t he det er mi nat i on shoul d be made by t he DOT 

under  i t s di sput e r esol ut i on pr ocedur e.   However ,  t he f act  t hat  

DOT r egul at or s shoul d r esol ve such di sput es when t hey ar i se i n 

t he cont ext  of  a WFEA cl ai m does not  mean t hat  a det er mi nat i on 
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of  medi cal  qual i f i cat i on must  be made bef or e a WFEA cl ai m i s 

f i l ed,  or  t hat  i t  i s  t he dr i ver ' s r esponsi bi l i t y  t o seek such a 

det er mi nat i on.    

¶35 The di sput e i n t hi s case concer ni ng Szl eszi nski ' s  

medi cal  qual i f i cat i ons ar i ses i n t he cont ext  of  hi s di sabi l i t y  

di scr i mi nat i on c l ai m under  t he WFEA.   Her e,  t he DOT di sput e 

r esol ut i on pr ocedur e i s r el evant  t o an i ssue t hat  i s mat er i al  t o 

a di scr i mi nat i on c l ai m under  t he WFEA,  i . e. ,  whet her  Szl eszi nski  

was qual i f i ed t o be an i nt er st at e commer ci al  dr i ver .   

¶36 Under  t he WFEA,  t he empl oyer  car r i es t he bur den of  

pr oof  on t he i ssue of  whet her  t he compl ai nant  i s qual i f i ed t o 

adequat el y under t ake t he j ob- r el at ed r esponsi bi l i t i es of  t he 

empl oyment .   Wi s.  St at .  § 111. 34( 2) ( b) .   A showi ng by an 

empl oyer  t hat  an i ndi v i dual  i s  not  qual i f i ed by r eason of  

di sabi l i t y  t o execut e t he r esponsi bi l i t i es of  a par t i cul ar  j ob 

i s a def ense under  t he WFEA t o t he compl ai nant ' s pr i ma f aci e 

case of  di scr i mi nat i on.   I d.   I n t hi s r espect ,  t he WFEA di f f er s 

f r om t he Amer i cans wi t h Di sabi l i t i es Act  ( ADA) ,  whi ch r equi r es 

t hat  t he empl oyee,  not  t he empl oyer ,  shoul der  t he bur den of  

pr oof  on t he quest i on of  whet her  t he empl oyee i s qual i f i ed t o 

per f or m t he essent i al  f unct i ons of  a j ob.   See,  e. g. ,  Wei l er  v.  

Househol d Fi nance Cor p. ,  101 F. 3d 519,  524 ( 7t h Ci r .  1996) .  

¶37 Accor di ngl y,  we concl ude t hat  when a di sput e exi st s 

bet ween t he physi c i an f or  t he dr i ver  and t he physi c i an f or  t he 

car r i er  r egar di ng t he dr i ver ' s physi cal  and medi cal  

qual i f i cat i ons,  i t  i s  t he car r i er ,  not  t he dr i ver ,  who bear s t he 

bur den of  seeki ng a det er mi nat i on under  t he DOT di sput e 



No.  2004AP3033   

 

21 
 

r esol ut i on pr ocedur e i f  t he car r i er  i nt ends t o of f er  a 

qual i f i cat i on- based def ense agai nst  t he dr i ver ' s c l ai m of  

di sabi l i t y  di scr i mi nat i on under  t he WFEA. 14  A r equi r ement  t hat  

t he dr i ver  seek a DOT det er mi nat i on bef or e f i l i ng a st at e 

di scr i mi nat i on c l ai m woul d be cont r ar y t o t he bur den- shi f t i ng 

scheme of  t he WFEA.   Mor eover ,  such a r equi r ement  woul d pr event  

some dr i ver s f r om f i l i ng l egi t i mat e WFEA cl ai ms bef or e t he 

st at ut e of  l i mi t at i ons has r un. 15   

¶38 We f i nd t he anal ysi s of  t he Uni t ed St at es Cour t  of  

Appeal s f or  t he Sevent h Ci r cui t  i n Bay v.  Cassens Tr anspor t  

Company,  212 F. 3d 969,  974- 76 ( 7t h Ci r .  2000) ,  t o be 

i nst r uct i ve.   I n Bay,  a f or mer  commer ci al  t r uck dr i ver  br ought  a 

                                                 
14 The di ssent  suggest s t hat  our  det er mi nat i on of  who has 

t he bur den of  goi ng f or war d i n t hi s act i on somehow puni shes 
Mi dwest .   Di ssent ,  ¶¶50,  66.   To t he cont r ar y,  we do not  
const r ue r equi r i ng a par t y t o f ol l ow our  st at ut es as puni shment .  

15 We not e t hat  our  concl usi on di f f er s i n par t  f r om t hat  of  
LI RC i n Her mann v.  Or t  Tr ucki ng Co. ,  ERD No.  9301203 ( LI RC,  Jul y  
1,  1994) .   Ther e,  a t r ucki ng company' s physi c i an di squal i f i ed 
Her mann,  a di abet i c,  because of  hi gh bl ood sugar  l evel s,  but  
Her mann' s physi c i an cer t i f i ed hi m t o dr i ve af t er  concl udi ng 
Her mann' s bl ood sugar  l evel s wer e accept abl e.   Her mann f i l ed a 
c l ai m f or  di sabi l i t y  di scr i mi nat i on under  t he WFEA.   LI RC 
di smi ssed Her mann' s c l ai m,  hol di ng t hat  Her mann was r equi r ed t o 
seek a det er mi nat i on f r om t he DOT under  t he di sput e r esol ut i on 
pr ocedur e bef or e f i l i ng a c l ai m of  di sabi l i t y  di scr i mi nat i on 
under  t he WFEA.    

 
At  or al  ar gument  i n t he pr esent  case,  counsel  f or  LI RC 

expr essed t he vi ew t hat  Her mann was wr ongl y deci ded t o t he 
ext ent  t hat  t he Commi ssi on shoul d not  have di smi ssed Her mann' s  
c l ai m out r i ght ,  but  shoul d have st ayed t he pr oceedi ngs t o per mi t  
t he DOT t o r esol ve t he medi cal  qual i f i cat i on di sput e.   We agr ee 
wi t h LI RC' s counsel  t hat  t he Her mann Commi ssi on shoul d have 
sought  a st ay of  t he st at e pr oceedi ngs t o per mi t  r esol ut i on of  
t he medi cal  qual i f i cat i on di sput e by t he DOT.  
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di scr i mi nat i on c l ai m under  t he ADA af t er  Cassens'  physi c i an 

decer t i f i ed hi m f or  a di agnosi s of  pr of ound si nus br adycar di a 

wi t h near  l oss of  consci ousness,  a hear t  condi t i on r equi r i ng 

decer t i f i cat i on under  t he DOT r egul at i ons.   I d.  at  971- 72.   Bay 

di d not  seek r ecer t i f i cat i on under  t he DOT di sput e r esol ut i on 

pr ocedur e.   I d.  at  974.   The Bay cour t  concl uded t hat  Bay' s 

f ai l ur e t o seek r ecer t i f i cat i on was f at al  t o hi s ADA cl ai m based 

on t he f act  t hat ,  under  t he ADA,  Bay car r i ed t he bur den of  

showi ng t hat  he was qual i f i ed t o be a commer ci al  dr i ver .   I d.  at  

973- 74.   

¶39 Thus,  under  Bay,  t he par t y t hat  bear s t he bur den of  

pr oof  on t he i ssue of  whet her  t he dr i ver  i s qual i f i ed i s t he 

par t y t hat  car r i es t he bur den of  seeki ng a det er mi nat i on f r om 

t he DOT r egar di ng medi cal  qual i f i cat i on.   See i d.  at  973- 74.   I n 

a case under  t he WFEA,  t hat  par t y i s t he empl oyer .   Accor di ngl y,  

a car r i er  wi shi ng t o r ai se a def ense based on t he dr i ver ' s 

medi cal  qual i f i cat i ons must  seek a det er mi nat i on f r om t he DOT 

under  t he di sput e r esol ut i on pr ocedur e when a l egi t i mat e di sput e 

r egar di ng t he dr i ver ' s qual i f i cat i ons exi st s bet ween t he 

dr i ver ' s physi c i an and t he car r i er ' s physi c i an.   

¶40 We not e t hat  i n some cases i t  may be unnecessar y t o 

obt ai n a det er mi nat i on r egar di ng t he dr i ver ' s medi cal  

qual i f i cat i ons f r om t he DOT i f  t he i ssue i s easi l y r esol ved by 

f aci al  appl i cat i on of  t he DOT r egul at i ons.   For  exampl e,  wher e 

t he dr i ver  r ecei ves an undi sput ed di agnosi s of  a condi t i on f or  

whi ch bl anket  di squal i f i cat i on of  t he dr i ver  i s  r equi r ed under  
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t he r egul at i ons, 16 t he hear i ng exami ner  may si mpl y  concl ude t hat  

t he dr i ver  i s  unqual i f i ed by f aci al  appl i cat i on of  t he 

r egul at i ons. 17 

¶41 But  wher e a di sput e over  a dr i ver ' s medi cal  

qual i f i cat i ons cannot  be r esol ved by f aci al  appl i cat i on of  t he 

DOT r egul at i ons,  t he hear i ng exami ner  must  ei t her  gi ve t he 

car r i er  t he oppor t uni t y t o seek a det er mi nat i on f r om t he DOT 

r egar di ng t he dr i ver ' s medi cal  qual i f i cat i ons or  seek sua spont e 

a det er mi nat i on f r om t he DOT r egar di ng t he dr i ver ' s medi cal  

qual i f i cat i ons.   The hear i ng exami ner  shoul d st ay t he WFEA 

pr oceedi ngs pendi ng t he r esol ut i on by t he DOT of  t he medi cal  

qual i f i cat i on di sput e.    

¶42 Because LI RC di d not  seek a det er mi nat i on f r om t he DOT 

under  i t s di sput e r esol ut i on pr ocedur e,  a r emand di r ect i ve f r om 

t hi s cour t  t o LI RC t o pr ovi de t he car r i er  t he oppor t uni t y t o 

                                                 
16 We not e t hat  pr ovi s i ons i n t he DOT r egul at i ons r equi r i ng 

aut omat i c di squal i f i cat i on f or  di agnosi s of  cer t ai n condi t i ons 
ar e val i d f or  pur poses of  c l ai ms under  t he WFEA,  despi t e t he 
f act  t hat  t he WFEA r equi r es assessment  of  an i ndi v i dual ' s 
qual i f i cat i ons on a " case- by- case basi s"  and " not  .  .  .  by a 
gener al  r ul e whi ch pr ohi bi t s t he empl oyment  or  l i censur e of  
 .  .  .  a par t i cul ar  c l ass of  i ndi v i dual s wi t h di sabi l i t i es. "   
Wi s.  St at .  § 111. 34( 2) ( b) .   The DOT' s r equi r ement s pr evai l  over  
l esser  st at e pr ovi s i ons r el at i ng t o t he mi ni mum qual i f i cat i ons 
of  dr i ver s.   Fr i t o- Lay,  I nc.  v.  LI RC,  95 Wi s.  2d 395,  401,  290 
N. W. 2d 551 ( Ct .  App.  1980) ,  af f ' d by an equal l y di v i ded cour t ,  
101 Wi s.  2d 169,  303 N. W. 2d 668 ( 1981) .  

17 A hear i ng exami ner  may al so be abl e t o r esol ve a case 
wi t hout  seeki ng a det er mi nat i on f r om t he DOT wher e t he dr i ver  
can demonst r at e t hat  t he empl oyer ' s r el i ance on i t s doct or ' s 
medi cal  det er mi nat i on was unr easonabl e or  i n bad f ai t h.   See Bay 
v.  Cassens Tr ansp.  Co. ,  212 F. 3d 969,  975 n. 2 ( 7t h Ci r .  2000) .  
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seek a det er mi nat i on f r om DOT woul d nor mal l y be i n or der .   Under  

t he uni que f act s of  t hi s case,  however ,  a r emand or der  i s 

unnecessar y because t he DOT di sput e r esol ut i on pr ocedur e i s 

i nappl i cabl e.   Under  49 C. F. R.  § 391. 47,  a di sput e must  exi st  

bet ween a physi c i an f or  t he empl oyer  and a physi c i an f or  t he 

empl oyee.   I n t hi s case,  t he cour t  of  appeal s concl uded t hat  Dr .  

Wi ndhor st ' s medi cal  eval uat i on was i nval i d under  t he DOT 

r egul at i ons,  and Mi dwest  di d not  seek r evi ew of  t hi s concl usi on.   

Because t he r emai ni ng t wo medi cal  eval uat i ons of  Dr .  Choucai r  

and Dr .  Ski nner  bot h concl uded t hat  Szl eszi nski  was qual i f i ed t o 

dr i ve,  no di sput e exi st s on r evi ew. 18  We have addr essed t he 

                                                 
18 Our  anal ysi s i n r eachi ng t he concl usi on t hat  t he DOT 

di sput e r esol ut i on pr ocedur e was i nappl i cabl e i n t hi s case 
di f f er s f r om t hat  of  t he cour t  of  appeal s.   Bef or e det er mi ni ng 
t hat  Dr .  Wi ndhor st ' s exami nat i on was i nval i d under  t he DOT 
r egul at i ons,  t he cour t  of  appeal s al so concl uded,  as a t hr eshol d 
mat t er ,  t hat  t he DOT di sput e r esol ut i on pr ocedur e was 
i nappl i cabl e because 49 C. F. R.  § 391. 47 appl i es onl y t o 
di sagr eement s bet ween t he physi c i an f or  t he car r i er  and t he 
physi c i an f or  t he dr i ver ,  and,  i n t he v i ew of  t he cour t  of  
appeal s,  t he di sagr eement  i n t hi s case was bet ween t wo 
physi c i ans f or  t he car r i er  ( Dr .  Wi ndhor st  and Dr .  Choucai r )  
onl y.   Szl eszi nski ,  287 Wi s.  2d 775,  ¶¶19- 21.   However ,  t he 
cour t  of  appeal s  f ai l ed t o not e t hat  an eval uat i on was al so made 
by a physi c i an f or  Szl eszi nski ,  Dr .  Ski nner .   Whi l e Dr .  
Ski nner ' s eval uat i on occur r ed one week af t er  Mi dwest ' s 
empl oyment  deci s i on and was t her ef or e not  avai l abl e t o Mi dwest  
at  t he t i me of  i t s  deci s i on,  Dr .  Ski nner ' s eval uat i on was st i l l  
r el evant  t o t he i ssue of  whet her  Szl eszi nski  was medi cal l y 
qual i f i ed.   Thus,  a di sagr eement  ( i n f act ,  i f  not  i n l aw)  
exi st ed bet ween a physi c i an f or  t he car r i er  ( Dr .  Wi ndhor st )  and 
a physi c i an f or  t he dr i ver  ( Dr .  Ski nner ) .   However ,  based on t he 
cour t  of  appeal s '  concl usi on not  on r evi ew bef or e us t hat  Dr .  
Wi ndhor st ' s eval uat i on was not  val i d,  we concl ude t hat  no 
di sagr eement  exi st ed i n l aw bet ween a physi c i an f or  t he car r i er  
and a physi c i an f or  t he dr i ver .   
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pr oper  pr ocedur e f or  LI RC t o appl y i n WFEA di scr i mi nat i on cases 

i nvol v i ng medi cal  qual i f i cat i ons of  i nt er st at e t r uck dr i ver s t o 

pr ovi de gui dance i n f ut ur e cases.  

¶43 We ar e sensi t i ve t o t he i mpor t ance of  commer ci al  

dr i ver  st andar ds i n pr ot ect i ng t he saf et y of  t he gener al  publ i c  

on t he nat i on' s hi ghways.   Our  deci s i on pr ot ect s t he saf et y of  

t he gener al  publ i c because t he DOT r egul at i ons pr ovi de t hat  once 

an appl i cat i on i s submi t t ed concer ni ng a dr i ver ' s medi cal  

qual i f i cat i ons,  t he dr i ver  shal l  be deemed di squal i f i ed unt i l  

such t i me as a det er mi nat i on i s made or  an or der  i s i ssued.   49 

C. F. R.  § 391. 47( f ) .   I n ot her  wor ds,  once t he DOT di sput e 

r esol ut i on appl i cat i on i s submi t t ed,  t he per son cannot  dr i ve a 

commer ci al  mot or  vehi c l e unt i l  i t  has been det er mi ned t hat  he or  

she i s physi cal l y qual i f i ed t o do so.   Compar e 49 C. F. R.  

391. 41( a)  wi t h 49 C. F. R.  § 391. 47( f ) .   Our  deci si on ensur es t hat  

whenever  a l egi t i mat e di sput e r egar di ng t he medi cal  

qual i f i cat i ons of  a dr i ver  ar i ses i n t he cont ext  of  a WFEA 

cl ai m,  i t  wi l l  be r esol ved i n t he same manner  as woul d any such 

di sput e——by r esor t  t o t he pr oper  f eder al  aut hor i t i es,  wi t h t he 

dr i ver  bei ng di squal i f i ed unt i l  a det er mi nat i on i s made. 19  

                                                 
19 The di ssent  asser t s t hat  t hi s empl oyment  di scr i mi nat i on 

di sput e i nvol ves t he saf et y t o t he publ i c.   Di ssent ,  ¶50.   We 
agr ee.   Our  deci s i on r emoves f r om t he r oad dr i ver s i nvol ved i n 
di sput es r egar di ng t hei r  medi cal  qual i f i cat i ons unt i l  t hei r  
di sput es ar e r esol ved.   Thus,  we f ai l  t o di scer n how t hi s 
deci s i on wi l l  " push or  pr od mot or  car r i er s i nt o hi r i ng 
commer ci al  dr i ver s who ar e unsaf e at  any speed. "   See di ssent ,  
¶98.    



No.  2004AP3033   

 

26 
 

¶44 Fi nal l y,  we addr ess t he di scussi on of  t he doct r i ne of  

exhaust i on of  admi ni st r at i ve r emedi es cont ai ned i n t he cour t  of  

appeal s '  opi ni on.   Szl eszi nski ,  287 Wi s.  2d 775,  ¶¶17- 18,  21.   

We do so t o ensur e t hat  t he l aw of  exhaust i on of  admi ni st r at i ve 

r emedi es does not  become conf used.   See Cook v.  Cook,  208 Wi s. 2d 

166,  189,  560 N. W. 2d 246 ( 1997)  ( st at i ng t hat  t hi s cour t ' s  

pr i mar y f unct i on i s t hat  of  l aw def i ni ng and l aw devel opment ) .   

¶45 One r at i onal e f or  t he cour t  of  appeal s '  concl usi on 

t hat  Szl eszi nski  di d not  have t o seek a det er mi nat i on of  medi cal  

qual i f i cat i on f r om t he DOT was because " t he WFEA does not  

r equi r e i ndi v i dual s t o exhaust  ot her  admi ni st r at i ve r emedi es. "   

Szl eszi nski ,  287 Wi s.  2d 775,  ¶18.   The cour t  of  appeal s f ur t her  

suggest ed t hat  exhaust i on of  admi ni st r at i ve r emedi es i s 

necessar y onl y when t he l egi s l at ur e expr essl y r equi r es i t .   See 

i d.   ( " The l egi s l at ur e has,  when i t  deemed exhaust i on 

appr opr i at e,  expr essl y r equi r ed ut i l i zat i ons of  admi ni st r at i ve 

r emedi es pr i or  t o i ni t i at i ng c i r cui t  cour t  act i on.   See,  e. g. ,  

Wi s.  St at .  §§ 49. 498( 19) ( a) ,  50. 03( 11) ( a)  and 801. 02( 7) ( b) . " )   

We di sagr ee.  

¶46 Gener al l y,  t he exhaust i on of  r emedi es doct r i ne ar i ses 

i n t he cont ext  of  whet her  a pl ai nt i f f  exhaust ed i t s r emedi es i n 

an admi ni st r at i ve pr oceedi ng bef or e f i l i ng a l awsui t .   See,  

e. g. ,  Wi sconsi n Col l ect or s Ass' n,  I nc.  v.  Thor p Fi nance 

Cor p. ,  32 Wi s.  2d 36,  47,  145 N. W. 2d 33 ( 1966)  ( " [ T] he 

exhaust i on r ul e r el at es t o j udi c i al  r evi ew of  an uncompl et ed 

admi ni st r at i ve pr oceedi ngs .  .  .  . " ) .   Judi c i al  i nt er f er ence i s 

wi t hhel d unt i l  t he admi ni st r at i ve pr ocess has r un i t s cour se.   
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I d.  ( c i t at i on omi t t ed) .   The cont ext  i n whi ch t he cour t  of  

appeal s consi der ed t he exhaust i on of  r emedi es doct r i ne i n t hi s  

case,  however ,  concer ned whet her  a c l ai mant  i nvol ved i n one 

admi ni st r at i ve pr oceedi ng under  t he WFEA was r equi r ed t o exhaust  

hi s r emedi es i n anot her  admi ni st r at i ve pr oceedi ng bef or e 

br i ngi ng t he WFEA cl ai m. 20  

 ¶47 The cour t  of  appeal s '  suggest i on t hat  l egi s l at i ve 

aut hor i zat i on i s  necessar y f or  t he doct r i ne of  exhaust i on of  

admi ni st r at i ve r emedi es t o appl y  i s s i mpl y i ncor r ect .   Whi l e i t  

i s  t r ue t hat  exhaust i on of  r emedi es i s mandat ed by st at ut e i n 

some cases,  see,  e. g. ,  Wi s.  St at .  §§ 49. 498( 19) ( a) ,  

50. 03( 11) ( a) ,  and 801. 02( 7) ( b) ,  t he r ul e of  exhaust i on of  

admi ni st r at i ve r emedi es i s a " doct r i ne of  j udi c i al  r est r ai nt "  

whi ch devel oped i n t he common l aw and has been codi f i ed by t he 

l egi s l at ur e i n some set t i ngs.   See Nodel l  I nv.  Cor p.  v.  Ci t y of  

Gl endal e,  78 Wi s.  2d 416,  424,  254 N. W. 2d 310 ( 1977) ;  see al so 

St at e ex r el .  Mar t i n v.  Ci t y of  Juneau,  238 Wi s.  564,  568,  300 

N. W.  187 ( 1941)  ( " [ W] her e a speci f i ed met hod of  r evi ew i s  

pr escr i bed by an act  cr eat i ng a new r i ght  or  conf er r i ng a new 

power ,  t he met hod so pr escr i bed i s excl usi ve and i f  [ j udi c i al ]  

r evi ew i s sought  t hat  met hod must  be pur sued. " ) .   Thi s cour t  has 

f r equent l y consi der ed t he doct r i ne of  exhaust i on of  r emedi es i n 

cases i n whi ch no st at ut e mandat ed exhaust i on.   See,  e. g. ,  St at e 

                                                 
20 Consi der i ng exhaust i on of  admi ni st r at i ve r emedi es i n t hi s 

cont ext  r ai ses t he f ol l owi ng quest i on:   I f  exhaust i on of  
admi ni st r at i ve r emedi es i s r equi r ed,  whi ch set  of  admi ni st r at i ve 
r emedi es must  be exhaust ed f i r st ?   
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v.  Wi sconsi n Empl oyment  Rel at i ons Comm' n,  65 Wi s.  2d 624,  635-

37,  223 N. W. 2d 543 ( 1974) ;  Jef f er son Count y v.  Ti mmel ,  261 Wi s.  

39,  63,  51 N. W. 2d 518 ( 1952) ;  Fer ch v.  Schr oedel ,  241 Wi s.  457,  

461,  6 N. W. 2d 176 ( 1942) .    

I V 

¶48 I n sum,  we concl ude t hat  a dr i ver  need not  seek a 

det er mi nat i on of  medi cal  qual i f i cat i on f r om t he DOT pr i or  t o 

f i l i ng a di sabi l i t y  di scr i mi nat i on c l ai m under  t he WFEA.   We 

al so concl ude t hat  when a per son' s medi cal  and physi cal  

qual i f i cat i ons t o be an i nt er st at e commer ci al  dr i ver  ar e 

mat er i al  t o a WFEA cl ai m,  and a di sput e ar i ses concer ni ng t hose 

qual i f i cat i ons t hat  cannot  be r esol ved by f aci al  appl i cat i on of  

t he DOT r egul at i ons,  such a di sput e shoul d be r esol ved by t he 

DOT under  i t s di sput e r esol ut i on pr ocedur e.   We f ur t her  concl ude 

t hat ,  under  t he WFEA' s bur den- shi f t i ng scheme,  t he car r i er ,  not  

t he dr i ver ,  i s  t he par t y t hat  must  seek a det er mi nat i on of  

medi cal  and physi cal  qual i f i cat i on f r om t he DOT i f  t he car r i er  

i nt ends t o of f er  a def ense t hat  t he dr i ver  was not  qual i f i ed f or  

medi cal  r easons.   

¶49 Wi t h r egar d t o t he i ssue bef or e us on r evi ew,  we 

t her ef or e r ever se t he deci s i on of  LI RC and r ei nst at e t he hear i ng 

exami ner ' s deci s i on.   We r emand t o LI RC t o gr ant  t he awar d 

or der ed by t he hear i ng exami ner  i n t hi s case.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and,  as modi f i ed,  af f i r med.  
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¶50 DAVI D T.  PROSSER,  J.    (dissenting).  Most  empl oyment  

di scr i mi nat i on di sput es do not  i nvol ve t he saf et y of  t he publ i c.   

Thi s one does.   The ef f ect  of  t hi s case i s t o puni sh a t r ucki ng 

company t hat  di scont i nued t he ser vi ces of  an over - t he- r oad 

commer ci al  t r uck dr i ver  whom i t  bel i eved posed an unr easonabl e 

r i sk on t he hi ghway.   Al t hough t he cour t  appear s t o deci de t he 

case on nar r ow pr ocedur al  gr ounds,  i t  f ai l s  t o conf r ont  

i mpor t ant  i ssues t hat  t r anscend t hi s di sput e and adver sel y 

af f ect  t he mot or  car r i er  i ndust r y and t he publ i c at  l ar ge.   

Because t hese i ssues r equi r e di scussi on,  I  r espect f ul l y di ssent .  

BACKGROUND 

¶51 Leon P.  Szl eszi nski  ( Szl eszi nski )  was hi r ed as a 

commer ci al  t r uck dr i ver  by Tr anshi el d Leasi ng Company 

( Tr anshi el d)  on or  about  June 21,  1995.   Tr anshi el d l eased 

t r ucks and dr i ver s t o Mi dwest  Coast  Tr anspor t  ( Mi dwest ) ,  a l ar ge 

t r ucki ng company headquar t er ed i n Sout h Dakot a.   Mi dwest  

i nsi st ed on appr ovi ng al l  dr i ver s i nvol ved i n i t s oper at i ons.  

¶52 To obt ai n Mi dwest ' s appr oval  t o wor k,  Szl eszi nski  

submi t t ed t o a physi cal  exami nat i on i n accor dance wi t h Feder al  

Mot or  Car r i er  Saf et y Regul at i ons.   Thi s exami nat i on was 

compl et ed on June 20,  1995,  by Dr .  L. D.  Car l son,  i n Br uce,  

Wi sconsi n.   Szl eszi nski  acknowl edged t o Dr .  Car l son and hi s 

pr ospect i ve empl oyer s t hat  he had Wi l son' s di sease,  an uncommon,  

pr ogr essi ve neur ol ogi cal  di sor der .   Consequent l y,  Mi dwest  asked 

t hat  addi t i onal  medi cal  r ecor ds be sent  t o Sout h Dakot a f or  

r evi ew by t he i ndependent  Cent r al  Pl ai ns Cl i ni c i n Si oux Fal l s,  

whi ch i s par t  of  Occupat i onal  Heal t h Associ at es of  Sout h Dakot a.   
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A physi c i an' s assi st ant  at  t he c l i ni c,  Pat  Far r i t or ,  s i gned of f  

on Szl eszi nski ' s  appl i cat i on.  

¶53 I n Mar ch 1996,  ni ne mont hs l at er ,  Mi dwest  r ecei ved t wo 

separ at e compl ai nt s f r om t he publ i c about  Szl esz i nski ' s  dr i v i ng.   

On Mar ch 8 a compl ai nant  f r om Wat er t own,  Wi sconsi n,  al l eged t hat  

Szl eszi nski  was " weavi ng al l  over  hi s l ane, "  t hen came i nt o t he 

compl ai nant ' s l ane f or ci ng hi m ont o t he shoul der  of  I nt er st at e 

Hi ghway 94.   The compl ai nant  sai d Szl esz i nski  al so was 

t ai l gat i ng and l ayi ng on hi s hor n.   On Mar ch 12 a second 

compl ai nant ,  f r om Bl oomer ,  Wi sconsi n,  c l ai med t hat  Szl eszi nski  

was weavi ng i n hi s l ane and speedi ng on a hi ghway near  Eau 

Cl ai r e.  

¶54 Mi dwest  pr ompt l y suspended Szl eszi nski  unt i l  i t  coul d 

det er mi ne whet her  Szl eszi nski  coul d saf el y oper at e hi s 16- wheel  

vehi c l e.   Mi dwest ' s saf et y di r ect or ,  Lou Roger s,  made 

ar r angement s f or  Szl eszi nski  t o be exami ned by Dr .  Al i  Choucai r ,  

a neur o- oncol ogi st  at  t he Mar shf i el d Cl i ni c.   Mi dwest  had not  

wor ked wi t h Dr .  Choucai r  bef or e.    

¶55 Dr .  Choucai r  exami ned and i nt er vi ewed Szl eszi nski  on 

Mar ch 15,  1996.   Dr .  Choucai r ' s  wr i t t en r epor t ,  dat ed Mar ch 19,  

r eads i n par t :  

 Mr .  Szl eszi nski  i s  a 36- year - ol d who i s her e f or  
eval uat i on r egar di ng hi s dr i v i ng abi l i t y .   He i s 
r ef er r ed by Dr .  [ Conr ad]  East wol d,  but  act ual l y hi s 
r ef er r al  came f r om Mr .  Lou Roger s,  saf et y manager  
wher e Mr .  Szl esz i nski  has been empl oyed.   However ,  Mr .  
Szl eszi nski  does not  want  me t o send any 
cor r espondence t o Mr .  Lou Roger s.  .  .  .   Mr .  
Szl eszi nski  woul d l i ke a copy of  t hi s eval uat i on t o go 
t o t he t wo gent l em[ e] n not ed bel ow.   One of  t hem,  he 
t el l s me,  i s hi s super vi sor  and t he ot her  one i s hi s 
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at t or ney.   He had been seei ng Dr .  East wol d at  Ri ce 
Lake f or  management  of  Wi l son' s di sease.  

 The hi st or y as I  have i t  was obt ai ned i n det ai l  
f r om t he pat i ent ,  who was al so accompani ed by hi s 
mot her .   I  have ver y scant y medi cal  r ecor ds f r om Dr .  
East wol d.   The pat i ent  t el l s  me t hat  hi s di agnosi s of  
Wi l son' s di sease has been conf i r med at  t he Mayo 
Cl i ni c.  

 The r eason al l  of  t hi s came about  i s,  accor di ng 
t o Mr .  Lou Roger s,  t hat  t he pat i ent  had been seen 
dr i v i ng a 16 wheel er ,  swayi ng over  t he hi ghway.   The 
pat i ent  hi msel f  deni es any di f f i cul t y what soever  on 
t he j ob.  

 .  .  .  .   

 He t el l s me he was di agnosed as havi ng Wi l son' s  
di sease at  age 17.   He at  t hat  t i me was havi ng a 
physi cal  f or  j oi ni ng t he mi l i t ar y.   He was t hen 
r ef er r ed t o Dr .  Har ol d Nor an,  a neur ol ogi st  i n 
Mi nneapol i s,  who saw hi m i n Jul y of  1981,  and t hat  i s 
when t he di agnosi s was est abl i shed.   However ,  t he 
pat i ent  t el l s  me t hat  he had been t o t he Mayo Cl i ni c 
t wo year s ago by r ef er r al  f r om Dr .  East wol d,  and I  
have l ab f ol l ow- ups subsequent l y.  .  .  .   Ther e ar e 
l abs her e f or  cer ul opl asmi n i n June of  1990 whi ch was 
2 ( nor mal s bei ng 20- 45)  and ur i ne copper  was hi gh at  
1024 ( nor mal s ar e 15- 60) .   He al so had hi s l i ver  
enzymes checked,  wi t h a t ot al  bi l i r ubi n of  1. 37,  wi t h 
a nor mal  AST and a cer ul opl asmi n i n June of  1992 of  4,  
agai n wel l  bel ow nor mal .  

 The pat i ent  al so has been known t o have anxi et y 
and an adj ust ment  di sor der  f or  whi ch he was once 
admi t t ed i n 1986.  

 The pat i ent  was gi ven t he neur ol ogy quest i onnai r e 
t o f i l l  out ,  whi ch was r evi ewed wi t h hi m i n gr eat  
det ai l .  

 .  .  .  .   

 EXAM:  A 36- year - ol d man.  .  .  .  He wei ghs 216 
pounds and i s 69 i nches t al l .   Vi sual  acui t y 20/ 25 and 
20/ 40.  

 .  .  .  .   
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 Hi s det ai l ed neur ol ogi cal  exami nat i on i s out l i ned 
on t he neur ol ogi cal  exami nat i on sheet ,  whi ch i s par t  
of  t he per manent  medi cal  r ecor d.   He i mpr esses me as 
bei ng a ver y anx i ous gent l eman.   He i s,  however ,  ver y 
cooper at i ve.   He does have def i ni t e dysar t hr i a and he 
has ver y mi l d maski ng of  t he f ace.   He has ver y mi l d 
st oopi ng of  hi s  gai t .   He does have di mi ni shed ar m 
swi ng bi l at er al l y.   He has mi l d di f f i cul t y wi t h 
t andem.   He has Kayser - Fl ei scher  r i ngs on hi s 
f unduscopi c exam.   He does have mi l d di f f i cul t y  wi t h 
f i nger - t o- nose- t o- nose.   He al so had ver y mi l d 
di f f i cul t y wi t h heel - t o- shi n;  agai n,  t hi s i s r eal l y 
mi l d.   He has symmet r i cal  hyper r ef l exi a,  but  t he t oes 
ar e bi l at er al l y downgoi ng.   He has no mot or  def i c i t  on 
st r engt h and a nor mal  sensor y exam i n al l  det ai l ed 
modal i t i es.   The neur ol ogi cal  exam i s out l i ned on t he 
neur ol ogi cal  exami nat i on sheet ,  whi ch i s par t  of  t he 
per manent  medi cal  r ecor d.  

 I MPRESSI ON:  1.  Est abl i shed di agnosi s of  Wi l son' s 
di sease wi t h ver y mi l d demonst r at ed def i c i t  on t he 
neur ol ogi cal  exami nat i on.  

 PLAN & DI SCUSSI ON:  As I  t ol d Leon,  as a 
physi c i an,  I  t ake t he compl ai nt s f r om hi s saf et y 
manager  as ver y ser i ous.   I  t ol d hi m i t  i s  my 
r esponsi bi l i t y  t o pr ot ect  hi m as wel l  as t o pr ot ect  
ot her s.   I  t ol d hi m t he r epor t  t hat  he was seen 
swayi ng on t he hi ghway i s of  ser i ous concer n t o me,  
especi al l y when he i s dr i v i ng an al most  70 or  80 t on 
t r uck.   I  t ol d hi m,  by l aw,  peopl e who dr i ve t hese 
vehi c l es need t o demonst r at e f ul l  abi l i t y  of  cont r ol .   
Hi s def i c i t  I  do not  bel i eve i s such t hat  wi l l  pr event  
hi m f r om oper at i ng a mot or  vehi c l e.   However ,  I  am 
seei ng hi m onl y on one i nst ance.   I  have not  had t he 
oppor t uni t y t o obser ve hi m.   I  t ol d hi m,  however ,  i t  
i s  my st r ong convi ct i on t hat  he shoul d under go an MRI  
scan of  t he head and t hat  he shoul d have f or mal  
det ai l ed psychomet r i cs done.   I f  he does wel l  on t hese 
t wo,  my next  st ep woul d be t o r ecommend t hat  he have a 
r oad t est  by t he DOT aut hor i t i es .   Thi s was expl ai ned 
t o hi m i n det ai l .  

 Even t hough he gave me per mi ssi on t o speak t o Mr .  
Lou Roger s,  he woul d not  gi ve me per mi ssi on t o r el ease 
i nf or mat i on t o hi m.  

 .  .  .  .   
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 Cr eat ed 3/ 19/ 1996 ( emphasi s added) .  

 ¶56 When i t  r ecei ved Dr .  Choucai r ' s  r epor t ,  Mi dwest  

sent  i t  t o Cent r al  Pl ai ns Cl i ni c f or  r evi ew by t he Medi cal  

Di r ect or ,  Dana J.  Wi ndhor st ,  a medi cal  doct or  wi t h a mast er ' s 

degr ee i n publ i c heal t h.   Dr .  Wi ndhor st ' s r epor t ,  dat ed Mar ch 

21,  1996,  r eads as f ol l ows:  

 I  have r evi ewed Mr .  Szl eszi nski ' s  r ecor ds,  
speci f i cal l y t he not e f r om Al i  Chou[ c] ai r ,  M. D. ,  
Neur ol ogi st  wi t h St .  Joseph' s Hospi t al  i n Mar shf i el d,  
Wi sconsi n.   I  al so di scussed t he case wi t h Pat  
Far r i t or ,  P. A. - C.   As I  under st and i t ,  Mr .  Sz l eszi nski  
has a 19- year  hi st or y of  Wi l son' s di sease,  wi t h 
di agnosi s conf i r med at  t he Mayo Cl i ni c.   The 
l abor at or y t est s on Dr .  Chou[ c] ai r ' s  not e was 
cer t ai nl y consi s t ent  wi t h Wi l son' s di sease.   As f ar  as 
I  can see,  t her e i s no quest i on t hat  t hi s i s t he 
conf i r med di agnosi s,  at  l east  based on t he i nf or mat i on 
avai l abl e t o me.  

 The neur ol ogi cal  exami nat i on di d i ndi cat e some 
mi l d neur ol ogi cal  def i c i t s,  speci f i cal l y i n t he ar eas 
of  coor di nat i on,  and possi bl y some ext r apyr ami dal  
pr obl ems as wel l .  

 I n addi t i on,  t her e i s t he hi st or y,  appar ent l y 
t wi ce,  of  t hi s dr i ver  bei ng obser ved t o swer ve on t he 
hi ghway suggest i ng some pr obl em wi t h f unct i onal  
coor di nat i on dur i ng hi s dr i v i ng.  

 Wi l son' s di sease i s a pr ogr essi ve neur ol ogi cal  
di sease,  and t hi s i s of  gr ave concer n,  gi ven t he 
r esponsi bi l i t i es of  dr i v i ng l ar ge commer ci al  vehi c l es 
on t he hi ghways.   The Depar t ment  of  Tr anspor t at i on 
Conf er ence on Neur ol ogi cal  Di sor der [ s]  and Commer ci al  
Dr i ver s,  dat ed Jul y 1988,  r ecommends,  wi t hout  
except i on,  di squal i f i cat i on f or  i ndi v i dual s wi t h 
conf i r med di agnosi s of  Wi l son' s di sease.   Put t i ng al l  
t hi s t oget her ,  I  cannot  make a r ecommendat i on f or  t hi s 
i ndi v i dual  t o be medi cal l y cer t i f i ed f or  DOT 
Li censur e.   I t  i s  al so my opi ni on t hat  r egar dl ess of  
t he r esul t s of  psychomet r i c t est i ng and MRI ,  t hat  I  
woul d not  change t hi s r ecommendat i on.  



No.   2004AP3033. dt p 
 

6 
 

 ¶57 The Conf er ence r epor t  t hat  was al l uded t o i n Dr .  

Wi ndhor st ' s l et t er  r eads i n par t  as f ol l ows:  

 The Of f i ce of  Mot or  Car r i er s ( OMC) ,  Feder al  
Hi ghway Admi ni st r at i on ( FHWA) ,  U. S.  Depar t ment  of  
Tr anspor t at i on ( DOT) ,  sponsor ed a conf er ence on Apr i l  
7 and 8,  1988 t o r evi ew t he cur r ent  st andar ds f or  
commer ci al  mot or  vehi c l e dr i ver s wi t h neur ol ogi cal  
di sor der s.   Conf er ence par t i c i pant s number ed t went y-
ei ght  and i ncl uded physi c i ans and sci ent i st s 
exper i enced i n t he car e of  peopl e wi t h neur ol ogi cal  
di sor der s,  and r epr esent at i ves f r om t he mot or  car r i er  
i ndust r y.   The cur r ent  st andar d ( FHWA r egul at i ons,  49 
C. F. R.  [ §]  391. 41( b) ( 7,  8,  9)  as est abl i shed i n 1971 
and r evi sed i n 1983) ,  per mi t s qual i f i cat i on of  
i ndi v i dual s t o dr i ve a commer c i al  vehi c l e i f  t hat  
per son has no est abl i shed medi cal  hi st or y or  c l i ni cal  
di agnosi s of  .  .  .  any condi t i on whi ch i s l i kel y t o 
cause l oss of  consci ousness or  t he l oss of  abi l i t y  t o 
cont r ol  a commer ci al  vehi c l e,  
or  .  .  .  neur omuscul ar  .  .  .  di sease such t hat  t he 
condi t i on i nt er f er es wi t h hi s/ her  abi l i t y  t o saf el y 
cont r ol  and oper at e a commer ci al  vehi c l e.  

 The admi ni st r at i ve r ul e appl i ed t o t he commer ci al  
dr i ver  wi t h neur ol ogi cal  condi t i ons was r evi ewed i n 
l i ght  of  t he many advances i n t he di agnosi s and car e 
of  neur ol ogi cal  condi t i ons t hat  have accr ued si nce 
1971.   Four  maj or  cat egor i es of  neur ol ogi cal  
condi t i ons wer e car ef ul l y r evi ewed by f our  t ask 
f or ces,  di scussed at  a pl enar y sessi on,  and f ol l owi ng 
i nt egr at i on of  al l  i nf or mat i on pr esent ed,  f ur t her  
di scussed i n- dept h by member s of  t he St eer i ng 
Commi t t ee. 1  The f ol l owi ng summar i es wer e pr epar ed:  

 .  .  .  .   

Execut i ve Summar y——Pr ogr essi ve Neur ol ogi cal  Condi t i ons 

 The t ask f or ce f el t  t hat  t he cur r ent  medi cal  
exami nat i on f or  commer ci al  dr i v i ng cer t i f i cat i on was 
i nadequat e i n assessi ng neur ol ogi cal  

                                                 
1 The f our  maj or  cat egor i es i n t he r epor t  wer e:  I .  St at i c 

Neur ol ogi cal  Condi t i ons;  I I .  Pr ogr essi ve Neur ol ogi cal  
Condi t i ons;  I I I .  Epi sodi c Neur ol ogi cal  Condi t i ons I ;  and I V.  
Epi sodi c Neur ol ogi cal  Condi t i ons I I .  
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condi t i ons.  .  .  .   For  pr ogr essi ve neur ol ogi c 
di sor der s we r ecommend t wo cat egor i es f or  
di squal i f i cat i on.   The f i r st  cat egor y i ncl udes chr oni c 
di seases t hat  woul d unequi vocal l y i ndi cat e 
di squal i f i cat i on:  

 �  Dement i a 

 �  Mot or  neur on di sease 

�  Mal i gnant  t umor s of  t he cent r al  ner vous 
syst em 

�  Hunt i ngt on' s di sease 

 �  Wi l son' s di sease 

 .  .  .  .   

TASK FORCE I I  REPORT:  PROGRESSI VE NEUROLOGI CAL 
CONDI TI ONS 

 .  .  .  .   

EXTRAPYRAMI DAL DI SORDERS WI TH HYPERKI NESI A.  

 A br oad r ange of  movement  di sor der s ar e 
char act er i zed by excessi ve mot or  act i v i t y.   Pat t er ns 
of  mot or  act i v i t y i ncl ude chor ea,  at het osi s,  dyst oni a,  
myocl onus and t r emor .   I ndi v i dual l y t hese di sor der s 
ar e r ar e but  col l ect i vel y t hey ar e not  i nf r equent .   
When mi l d,  such i nvol unt ar y movement s may not  
s i gni f i cant l y i mpai r  mot or  f unct i on but  when sever e,  
coor di nat i on may be si gni f i cant l y i mpai r ed.   These 
i nvol unt ar y movement s ar e usual l y mani f est at i ons of  
di seases whi ch i n t hemsel ves may be di squal i f y i ng f or  
commer ci al  vehi c l e oper at i on.  .  .  .   

 .  .  .  .   

Di sposi t i on 

 Due t o t he br oad r ange of  mani f est at i ons,  t he 
mar ked var i et y i n i nt ensi t y of  mani f est at i ons f r om one 
i ndi v i dual  t o anot her ,  and t he l ar ge number  of  
di seases of  whi ch t hese hyper ki nesi as may be 
sympt omat i c,  i t  i s  not  possi bl e t o make a s i mpl e r ul e 
r egar di ng di sposi t i on.   Each case must  be eval uat ed on 
t he abi l i t y  of  t he i ndi v i dual  t o per f or m adequat el y i n 
appr opr i at e neur ol ogi cal  t est s t o assess st r engt h,  
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dext er i t y and coor di nat i on.   A c l ear  di agnosi s of  
Hunt i ngt on' s di sease or  Wi l son' s di sease i s 
unequi vocal  gr ounds f or  di squal i f i cat i on.  

Conf er ence on Neur ol ogi cal  Di sor der s and Commer ci al  Dr i ver s,  

U. S.  Dep' t  of  Tr ans. ,  Fed.  Hi ghway Admi n.  ( Jul y 1988)  ( emphasi s 

added) .  

 ¶58 On Mar ch 26,  1996,  Mi dwest  f or mal l y t er mi nat ed 

Szl eszi nski ' s  qual i f i cat i on t o dr i ve equi pment  l eased t o 

Mi dwest . 2  Szl eszi nski  i mmedi at el y cancel l ed a schedul ed MRI  and 

addi t i onal  exami nat i on wi t h a doct or  at  t he Mar shf i el d Cl i ni c.   

I nst ead,  Szl eszi nski ' s  at t or ney ar r anged f or  hi m t o see a 

di f f er ent  doct or ,  St anl ey A.  Ski nner ,  of  t he Mi nneapol i s Cl i ni c 

of  Neur ol ogy.   I n Apr i l  1996 Dr .  Ski nner  i ssued a r epor t ,  whi ch 

r eads i n par t :  

 I  di d see your  pat i ent ,  Leon Szl eszi nski ,  t oday 
f or  f ol l ow- up of  Wi l son' s di sease,  and par t i cul ar l y 
wi t h r espect  t o t he pat i ent ' s  abi l i t y  t o dr i ve a 
t r uck,  et c.   Thi s 36- year - ol d,  r i ght - handed,  whi t e 
mal e was di agnosed wi t h Wi l son' s  di sease when he was 
about  17 year s of  age.   At  t hat  t i me t he pat i ent  had 
i ncr eased dysar t hr i a and hand t r emor s t hat  wer e 
pr ogr essi ve.   He was f ound t o have Kayser - Fl ei scher  
cor neal  r i ngs and l at er  was not ed t o have a mat er nal  
cousi n who had been di agnosed wi t h Wi l son' s di sease i n 
Chi cago.   Appar ent l y bl ood and ur i ne copper ,  
cer ul opl asmi n and ot her  dat a wer e obt ai ned,  whi ch wer e 
al l  consi st ent  wi t h t he di agnosi s.   The pat i ent  was 
pl aced on peni c i l l ami ne f our  t i mes a day and hi s 
sympt oms r eal l y r el ent ed.   He was t ol d by hi s t r eat i ng 
physi c i an at  t he t i me t hat  he had a ver y mi l d 
case.  .  .  .   

 The pat i ent  has dr i ven a t r uck f or  12 year s.   
When he passed hi s t r uck dr i v i ng exami nat i on,  he 
passed f or  al l  var i et i es of  t r ucks under  di f f er ent  
condi t i ons.   Si nce t hat  t i me he has had no t r uck 

                                                 
2 Thi s act i on di d not  af f ect  Szl eszi nski ' s  abi l i t y  t o dr i ve 

a commer ci al  vehi c l e f or  a di f f er ent  company.  
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dr i v i ng acci dent s3 and no speedi ng t i cket s.   He al so 
wor ks as a vol unt eer  f or  t he l ocal  f i r e depar t ment .   
The pat i ent  has no hi st or y  of  l i ver  di sease wi t h 
r espect  t o hi s Wi l son' s di sease.  .  .  .   

 On exami nat i on t hi s pat i ent  i s  awake,  al er t ,  
at t ent i ve,  wi t h ver y mi l d dysar t hr i a.   He i s  pl easant ,  
smi l i ng,  st r ai ght f or war d,  and easy t o devel op a 
r appor t  wi t h.   He has no abnor mal i t i es of  t hought  
cont ent  of  st r eam of  t hought .   He i s f l uent .   Wi t h hi s 
hands out st r et ched,  t he pat i ent  has al most  no r est i ng 
or  post ur al  t r emor .   Per haps onl y ver y mi l d t er mi nal  
dysmet r i a i s seen wi t h f i nger - nose- f i nger  exami nat i on;  
t hi s i s quest i onabl e.   He i s good and st r ong i n t he 
f our  l i mbs.   Hi s ocul ar  mot i l i t y  i s  nor mal .   Hi s 
v i sual  f i el ds ar e f ul l .   Hi s  f aci es ar e symmet r i cal .   
The t ongue pr ot r udes i n t he mi dl i ne wi t h a nor mal  gag.   
The f undi  ar e beni gn.   The pat i ent  st i l l  has f ai r l y  
st r i k i ng Kayser - Fl ei scher  cor neal  r i ngs.   The r ef l exes 
ar e 2/ 4 at  t he bi ceps,  t r i ceps,  knees and ankl es.   The 
t oes ar e downgoi ng.   The st at i on and gai t  ar e j udged 
t o be nor mal .   The sensor y exami nat i on t o pi npr i ck,  
l i ght  t ouch,  posi t i on and vi br at i on ar e nor mal  i n t he 
f our  l i mbs.  

I MPRESSI ON:  Tr eat ed Wi l son' s di sease.  

.  .  .  .   

At  t hi s poi nt ,  f or  t he pur pose of  t hi s 
exami nat i on and t he pat i ent ' s wor k st at us,  I  do not  
see t hat  t hi s di agnosi s shoul d have any i nf l uence 
what soever  on t he pat i ent ' s occupat i on as a t r uck 
dr i ver .   As f ar  as I  am concer ned,  Wi l son' s di sease i s 
t r eat ed ext r emel y wel l ,  t he pat i ent  i s  al most  

                                                 
3 Leon Szl eszi nsk i  was i nvol ved i n a f at al  mot or  vehi c l e 

acci dent  on Mar ch 15,  1995,  i n Mar yl and.   Ther e i s no evi dence 
t hat  Szl eszi nski  was at  f aul t  i n t he acci dent .   On Mar ch 17,  
1995,  Szl eszi nsk i  t ol d a doct or  at  t he Shel l  Lake Cl i ni c t hat  he 
was hi t  by an oncomi ng car ,  hi s t r uck st opped when i t  hi t  a 
t r ee,  he went  t o a hospi t al  emer gency r oom i n Mar yl and,  one of  
t he occupant s of  t he car  was decapi t at ed,  and he wonder ed i f  t he 
i nci dent  woul d haunt  hi m f or  t he r est  of  hi s l i f e.   Szl eszi nski  
went  t o a Wi sconsi n at t or ney t o r epr esent  hi m f or  hi s i nj ur i es.   
Szl eszi nski ' s  Mar yl and acci dent  i s i nconsi st ent  wi t h a st at ement  
t hat  Szl eszi nski  had no t r uck dr i v i ng acci dent s over  a 12- year  
per i od.  
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asympt omat i c and shoul d f unct i on qui t e wel l  i n hi s 
occupat i on.   About  once a year ,  I  t hi nk t he pat i ent  
shoul d have l i ver  t est s,  but  even t hat  may be over l y 
compul si ve.   Peni c i l l ami ne may have si de ef f ect s t hat  
can cause mul t i pl e weakness,  a myast heni c t ype 
syndr ome,  or  neur opat hy,  but  I  do not  see any evi dence 
of  t hat  at  t hi s t i me.  

( Emphasi s added. )  

 ¶59 I n Oct ober  1996 Szl eszi nski  f i l ed a di sabi l i t y  

di scr i mi nat i on compl ai nt  under  t he Wi sconsi n Fai r  Empl oyment  Act  

( WFEA) .   He al l eged t hat  Mi dwest  unl awf ul l y t er mi nat ed hi s 

empl oyment  because of  hi s physi cal  di sabi l i t y  ( Wi l son' s 

di sease) .   On Sept ember  15,  1997,  an equal  r i ght s of f i cer  f ound 

pr obabl e cause t o pr oceed.   I n 1998,  af t er  di scover y,  

Szl eszi nski  amended hi s compl ai nt .  

 ¶60 Szl eszi nski  di ed on Mar ch 11,  1999,  i n Eml ent on,  

Pennsyl vani a.   He was 39.   An aut opsy was per f or med.   The 

cor oner ' s cer t i f i cat e of  deat h l i s t ed " c i r r hosi s of  l i ver "  as a 

consequence of  " Wi l son' s di sease"  as t he cause of  deat h.   

Ther eaf t er ,  Szl eszi nski ' s  est at e was subst i t ut ed as t he 

compl ai nant  i n Szl eszi nski ' s  equal  r i ght s act i on.  

 ¶61 Tr anshi el d,  whi ch had been br ought  i nt o t he case i n 

t he amended compl ai nt ,  and Mi dwest  moved t o di smi ss.   Af t er  t he 

case was hel d under  advi sement  f or  mor e t han 30 mont hs,  t he 

hear i ng exami ner  r ej ect ed t he mot i on t o di smi ss and schedul ed an 

evi dent i ar y hear i ng f or  Jul y 16,  2002,  mor e t han t hr ee year s 

af t er  Szl eszi nski ' s  deat h.   

 ¶62 At  t hat  hear i ng,  t he exami ner  hear d t est i mony f r om 

f our  wi t nesses and r ecei ved mul t i pl e exhi bi t s  of  medi cal  and 

ot her  r ecor ds,  i ncl udi ng t he r epor t s f r om Dr s.  Car l son,  
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Choucai r ,  Wi ndhor st ,  and Ski nner .   No medi cal  doct or s t est i f i ed 

at  t he hear i ng.   On August  7,  2003,  al most  13 mont hs af t er  t he 

hear i ng,  t he hear i ng exami ner  i ssued a deci s i on and or der  

suppor t i ng Szl eszi nski ' s  c l ai m.   Among hi s f i ndi ngs of  f act ,  t he 

hear i ng exami ner  f ound:  

5.  Dr .  Wi ndhor st  di d not  exami ne Szl eszi nski .   Dr .  
Wi ndhor st  opi ned t hat  Szl eszi nski  be di squal i f i ed 
f r om DOT l i censur e.   Dr .  Wi ndhor st  based hi s  
opi ni on on Dr .  Choucai r ' s  r epor t  as wel l  as a 
Depar t ment  of  Tr anspor t at i on Conf er ence on 
Neur ol ogi cal  Di sor der [ s]  and Commer ci al  Dr i ver s 
whi ch r ecommended t hat  anyone wi t h a conf i r med 
di agnosi s of  Wi l son' s di sease [ be]  di squal i f i ed 
f r om dr i v i ng commer ci al l y.  

6.  Based upon Dr .  Wi ndhor st ' s r epor t  [ Mi dwest ]  
di squal i f i ed Szl eszi nski  as a dr i ver  on Mar ch 26,  
1996.   Ther e bei ng no ot her  wor k avai l abl e 
[ Tr anshi el d]  t er mi nat ed Szl eszi nski ' s  empl oyment  
at  t he same t i me.  

( Emphasi s added. )  

 ¶63 Among hi s concl usi ons of  l aw,  t he exami ner  r ul ed t hat  

Mi dwest  " di scr i mi nat ed agai nst  Szl eszi nski  .  .  .  when i t  

t er mi nat ed hi s empl oyment  because he was di agnosed wi t h Wi l son' s  

di sease. "   The hear i ng exami ner ' s deci s i on cont ai ned no 

di scussi on of  hi s f i ndi ngs of  f act  or  concl usi ons of  l aw,  but  i t  

not ed t hat  a t r anscr i pt  of  t he hear i ng was not  pr epar ed.  

 ¶64 Mi dwest  and Tr anshi el d pet i t i oned t he Labor  and 

I ndust r y Revi ew Commi ssi on ( LI RC)  f or  r evi ew.   On Febr uar y 24,  

2004,  LI RC di smi ssed Szl eszi nski ' s  compl ai nt ,  concl udi ng t hat  he 

had f ai l ed t o sust ai n hi s bur den t hat  he was t er mi nat ed by 

r espondent s because of  hi s di sabi l i t y .   LI RC' s deci s i on was 

af f i r med by t he Washbur n Count y Ci r cui t  Cour t ,  Eugene D.  
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Har r i ngt on,  Judge,  but  i t  was subst ant i al l y  r ever sed by t he 

cour t  of  appeal s.   Est at e of  Szl eszi nski  v.  LI RC,  2005 WI  App 

229,  287 Wi s.  2d 775,  706 N. W. 2d 345.  

DI SCUSSI ON 

 ¶65 The maj or i t y concl udes t hat  a per son' s medi cal  and 

physi cal  qual i f i cat i ons t o be an i nt er st at e commer ci al  t r uck 

dr i ver  ar e mat er i al  t o a c l ai m under  t he WFEA.   Maj or i t y op. ,  

¶5.   However ,  accor di ng t o t he maj or i t y,  a dr i ver  need not  seek 

a det er mi nat i on of  medi cal  qual i f i cat i on f r om t he Uni t ed St at es 

Depar t ment  of  Tr anspor t at i on ( DOT)  pr i or  t o f i l i ng a di sabi l i t y  

di scr i mi nat i on c l ai m under  t he WFEA.   I n f act ,  under  t he WFEA' s 

bur den shi f t i ng scheme,  t he mot or  car r i er ,  not  t he empl oyee,  

must  seek a det er mi nat i on f r om t he DOT i f  t he car r i er  i nt ends t o 

of f er  a def ense t hat  t he dr i ver  was not  qual i f i ed f or  medi cal  

r easons.   I d.  

 ¶66 LI RC came t o a di f f er ent  concl us i on on t hi s i ssue,  as 

i t  had i n Her mann v.  Or t  Tr ucki ng Co. ,  ERD No.  9301203 ( LI RC,  

Dec.  13,  1994) . 4  I n my vi ew,  LI RC' s deci s i on on t hi s i ssue was 

cor r ect .   But  even i f  i t  was not ,  t hi s cour t  shoul d not  puni sh 

Mi dwest  f or  f ol l owi ng t he l aw as i t  exi st ed f r om Her mann t o t he 

t i me of  t he Szl eszi nski  hear i ng.   Af t er  al l ,  Mi dwest  won t he 

case bef or e LI RC on t he f act s and t he l aw.  

                                                 
4 Her mann v.  Or t  Tr ucki ng Co. ,  ERD No.  9301203 ( LI RC,  Dec.  

13,  1994) ,  i nvol ved t wo conf l i c t i ng medi cal  r epor t s.   LI RC 
di smi ssed t he empl oyee' s compl ai nt ,  concl udi ng t hat  t he empl oyer  
" shoul d not  be hel d t o have act ed i n v i ol at i on of  t he Wi sconsi n 
Fai r  Empl oyment  Act  unl ess and unt i l  t her e has been a 
det er mi nat i on under  t he f eder al  saf et y r egul at i ons t hat  t he 
compl ai nant  i s qual i f i ed t o dr i ve,  and t he [ empl oyer ]  r ef uses t o 
per mi t  hi m t o dr i ve. "  
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 ¶67 I n r evi ewi ng LI RC,  t he maj or i t y t al ks t he t al k,  but  i t  

does not  wal k t he wal k.   The opi ni on st at es:  " When r evi ewi ng t he 

deci s i on of  an admi ni st r at i ve agency,  t hi s cour t  r evi ews t he 

agency' s deci s i on and not  t he deci s i on of  t he cour t  of  appeal s 

or  t he c i r cui t  cour t . "   Maj or i t y op. ,  ¶22 ( c i t i ng Raci ne Har l ey-

Davi dson,  I nc.  v .  Di v.  of  Hear i ngs & Appeal s,  2006 WI  86,  ¶8 

n. 4,  292 Wi s.  2d 549,  717 N. W. 2d 184) .   Thi s means,  " we do not  

deal  di r ect l y wi t h t he cor r ect ness of  t he cour t  of  appeal s 

deci s i on br ought  t o us on r evi ew,  nor  do we gi ve t hat  deci s i on 

any def er ence.   We r evi ew t he deci s i on of  t he commi ssi on. "   West  

Bend Co.  v.  LI RC,  149 Wi s.  2d 110,  117,  438 N. W. 2d 823 ( 1989) .   

Mor eover ,  we do not  di st ur b t he f act ual  f i ndi ngs of  t he agency 

i f  t hey ar e suppor t ed by cr edi bl e and subst ant i al  evi dence.   

CBS,  I nc.  v.  LI RC,  219 Wi s.  2d 564,  570,  579 N. W. 2d 668 ( 1998) .   

" Such f i ndi ngs of  f act  ar e concl usi ve i f  t her e i s any cr edi bl e 

evi dence t o suppor t  t hose f i ndi ngs. "   West  Bend,  149 Wi s.  2d at  

117- 18.  

 ¶68 The maj or i t y opi ni on depar t s f r om t hese f ami l i ar  

pr i nci pl es of  l aw by di sr egar di ng LI RC' s compl et e and per suasi ve 

deci s i on and memor andum opi ni on.   LI RC made det ai l ed f i ndi ngs of  

f act  whi ch show an i mpr essi ve gr asp of  t he ent i r e r ecor d bef or e 

t he hear i ng exami ner ,  i ncl udi ng a newl y pr epar ed t r anscr i pt  of  

t est i mony.   For  i nst ance,  LI RC f ound t he f ol l owi ng:  

 1.  Compl ai nant  was di agnosed wi t h Wi l son' s 
Di sease i n 1981,  when he was 22 year s ol d.   Wi l son' s 
di sease,  or  hepat ol ent i cul ar  degener at i on,  i s  a 
di sease mar ked by an i ncr eased out put  of  copper  i n t he 
ur i ne,  deposi t s of  copper  i n t he t i ssues,  c i r r hosi s of  
t he l i ver ,  pi gment at i on of  t he cor nea,  and 
degener at i ve changes i n t he cent r al  ner vous syst em.   
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Compl ai nant ' s medi cal  r ecor ds st at e t hat ,  i n Jul y of  
1980,  he r epor t ed t o hi s physi ci an t hat  he had some 
t r emor s i n hi s hands,  par t i cul ar l y af t er  wor ki ng i n 
t he woods.   Compl ai nant ' s medi cal  r ecor ds st at e t hat ,  
i n August  of  1981,  he was obser ved t o have some at axi a 
( l ack or  l oss of  muscul ar  coor di nat i on r esul t i ng i n 
i r r egul ar i t y of  muscul ar  movement s) ,  and post ur i ng of  
hi s hands;  t o have exper i enced a s i gni f i cant  dr op i n 
t est  r esul t s over  t he l ast  t wo year s compat i bl e wi t h 
decr eased cer ebr al  f unct i on;  and was pr escr i bed t he 
medi cat i on Peni c i l l ami ne t o r el i eve cer t ai n of  t he 
sympt oms of  Wi l son' s di sease.   Compl ai nant ' s medi cal  
r ecor ds st at e,  i n May of  1986,  t hat  he was moder at el y 
ment al l y r et ar ded secondar y t o Wi l son' s di sease,  and 
t hat  he was on sever al  medi cat i ons,  i ncl udi ng some f or  
t r eat ment  of  psychi at r i c di sor der s.   Compl ai nant ' s 
medi cal  r ecor ds st at e t hat ,  i n 1989,  compl ai nant ' s 
mot her  r epor t ed t hat  he suf f er ed f r om " f i t s"  due t o 
Wi l son' s di sease.   Compl ai nant ' s medi cal  r ecor ds st at e 
t hat ,  i n August  of  1992,  he compl ai ned t hat  he coul d 
dr i ve onl y 100 mi l es bef or e becomi ng f at i gued,  he 
suf f er ed f r om whol e body weakness and was weaker  t han 
he was f i ve year s bef or e,  and he was havi ng di f f i cul t y 
s l eepi ng.  

¶69 Ther e i s no det ai l  of  t hi s sor t  i n t he hear i ng 

exami ner ' s deci s i on,  i n t he cour t  of  appeal s '  deci s i on,  or  i n 

t he maj or i t y ' s deci s i on.   When LI RC st at ed t hat  " Compl ai nant  was 

di agnosed wi t h Wi l son' s Di sease i n 1981,  when he was 22 year s 

ol d, "  i t  accur at el y summar i zed Szl eszi nski ' s  ear l y medi cal  

r ecor ds whi ch cont r adi ct ed i nf or mat i on t hat  Szl eszi nski  suppl i ed 

t o bot h Dr .  Choucai r  and Dr .  Ski nner .  

¶70 Anot her  f i ndi ng of  f act  i s  r eveal i ng:  
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 6.  As a r esul t  of  t hese [ compl ai nt s]  and 
consi der i ng [ Szl eszi nski ' s ]  di agnosi s of  Wi l son' s 
Di sease,  Jef f r ey Gi l l espi e,  MCT' s Vi ce Pr esi dent  of  
Saf et y,  r equi r ed t hat  compl ai nant  be medi cal l y 
eval uat ed.   On Mar ch 13,  1996,  compl ai nant  was 
exami ned by Dr .  Car l son.   The r ecor ds of  t hi s v i s i t  
st at e t hat  compl ai nant  t ol d Dr .  Car l son t hat  t he 
weavi ng was caused by br ake pr obl ems wi t h hi s  vehi c l e.   
Dr .  Car l son r ecommended t he compl ai nant  be exami ned by 
a neur ol ogi st .  

( Emphasi s added. )  

 ¶71 The st at ement  about  " br ake pr obl ems"  i n t he medi cal  

r ecor ds appear s t o conf l i c t  wi t h what  Szl esz i nski  t ol d Dr .  

Choucai r :  " The pat i ent  hi msel f  deni es any di f f i cul t y what soever  

on t he j ob. "   I t  i s  al so at  odds wi t h t he cour t  of  appeal s '  

st at ement :  " Szl eszi nski  di d not  r emember  ei t her  i nci dent . "   

Szl eszi nski ,  287 Wi s.  2d 775,  ¶15.  

 ¶72 Mor e si gni f i cant ,  however ,  i s  LI RC' s memor andum 

opi ni on.   The opi ni on quot ed f r om Wi s.  St at .  § 111. 34( 2) ( b)  and 

( c) . 5  I t  acknowl edged Szl eszi nski ' s  t heor y t hat  Dr .  Wi ndhor st ' s 

                                                 

5 Wi sconsi n St at .  § 111. 34( 2) ( b)  and ( c)  r eads:  

 ( b)  I n eval uat i ng whet her  an i ndi v i dual  wi t h a 
di sabi l i t y  can adequat el y under t ake t he j ob- r el at ed 
r esponsi bi l i t i es of  a par t i cul ar  j ob,  member shi p or  
l i censed act i v i t y,  t he pr esent  and f ut ur e saf et y of  
t he i ndi v i dual ,  of  t he i ndi v i dual ' s cowor ker s and,  i f  
appl i cabl e,  of  t he gener al  publ i c may be consi der ed.   
However ,  t hi s eval uat i on shal l  be made on an 
i ndi v i dual  case- by- case basi s and may not  be made by a 
gener al  r ul e whi ch pr ohi bi t s t he empl oyment  or  
l i censur e of  i ndi v i dual s wi t h di sabi l i t i es i n gener al  
or  a par t i cul ar  c l ass of  i ndi v i dual s wi t h 
di sabi l i t i es.  

 ( c)  I f  t he empl oyment ,  member shi p or  l i censur e 
i nvol ves a speci al  dut y of  car e f or  t he saf et y of  t he 
gener al  publ i c,  i ncl udi ng but  not  l i mi t ed t o 
empl oyment  wi t h a common car r i er ,  t hi s speci al  dut y of  
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opi ni on " was based excl usi vel y on t he 1988 [ Of f i ce of  Mot or  

Car r i er s]  conf er ence r epor t , "  and t her ef or e " v i ol at ed t he 

r equi r ement  of  111. 34( 2) ( b)  and ( c)  t hat  eval uat i ons be made on 

a case- by- case basi s. "   LI RC answer ed t hi s " t heor y"  and 

det er mi ned t hat :  

 1.  " [ A] n i ndi v i dual  assessment  of  compl ai nant ' s 
medi cal  condi t i on was conduct ed bot h by Dr .  Choucai r  
and by Dr .  Wi ndhor st . "  

 2.  " [ C] ont r ar y t o compl ai nant ' s cont ent i on 
her e,  Dr .  Wi ndhor st  di d not  r el y excl usi vel y on t he 
1988 OMC conf er ence r epor t  i n hi s assessment  of  
compl ai nant ' s medi cal  qual i f i cat i on t o dr i ve.   He 
speci f i cal l y st at es i n hi s l et t er  t o [ Mi dwest ]  t hat  he 
r evi ewed Dr .  Choucai r ' s  r epor t  as wel l  as t he 
conf er ence r epor t ,  i n r eachi ng hi s concl usi on. "  

( Emphasi s added. )  

 ¶73 These f act ual  concl usi ons ar e ampl y suppor t ed by t he 

r ecor d.   Dr .  Wi ndhor st  di d not  exami ne Szl eszi nski  f ace- t o- f ace.   

However ,  Dr .  Wi ndhor st  not  onl y  r ead Dr .  Choucai r ' s  eval uat i on 

of  Szl eszi nski  ( af t er  t hey had a f ace- t o- f ace meet i ng) ,  but  al so 

st udi ed t he " neur ol ogi cal  exami nat i on sheet "  t hat  accompani ed 

Dr .  Choucai r ' s  r epor t .   We know t hi s because Dr .  Wi ndhor st  

wr i t es i n hi s l et t er  t hat  t he " neur ol ogi cal  exami nat i on di d 

i ndi cat e some mi l d neur ol ogi cal  def i c i t s,  spec i f i cal l y i n t he 

ar eas of  coor di nat i on. "   Dr .  Wi ndhor st  di scussed t he case wi t h 

                                                                                                                                                             
car e may be consi der ed i n eval uat i ng whet her  t he 
empl oyee or  appl i cant  can adequat el y under t ake t he 
j ob- r el at ed r esponsi bi l i t i es of  a par t i cul ar  j ob,  
member shi p or  l i censed act i v i t y.   However ,  t hi s 
eval uat i on shal l  be made on an i ndi v i dual  case- by- case 
basi s and may not  be made by a gener al  r ul e whi ch 
pr ohi bi t s t he empl oyment  or  l i censur e of  i ndi v i dual s 
wi t h di sabi l i t i es i n gener al  or  a par t i cul ar  c l ass of  
i ndi v i dual s wi t h di sabi l i t i es.  



No.   2004AP3033. dt p 
 

17 
 

Pat  Far r i t or ,  t he physi c i an' s assi st ant  who appr oved Szl eszi nski  

i n June 1995.   The t wo may have had t he medi cal  r ecor ds f r om 

bot h 1995 and 1996 f or  t hei r  di scussi on.   Dr .  Wi ndhor st  al so 

poi nt ed t o t he t wo dr i v i ng compl ai nt s and l i nked t hem t o 

Szl eszi nski ' s  possi bl e coor di nat i on def i c i t s.   Fi nal l y,  Dr .  

Wi ndhor st  di scussed t he 1988 conf er ence r epor t  t hat  cont ai ned 

t he unqual i f i ed r ecommendat i on t hat  per sons wi t h a conf i r med 

di agnosi s of  Wi l son' s di sease not  be appr oved.   Based on t he 

r epor t s he had,  Dr .  Wi ndhor st  concl uded t hat  Szl eszi nski  had a 

19- year  hi st or y of  Wi l son' s di sease,  whi ch i s descr i bed i n t he 

conf er ence r epor t  as a " pr ogr essi ve neur ol ogi cal "  condi t i on,  

meani ng a condi t i on t hat  t ends t o become mor e sever e over  t i me.   

" Put t i ng al l  t hi s t oget her , "  Dr .  Wi ndhor st  made hi s 

r ecommendat i on.  

 ¶74 LI RC' s f act ual  f i ndi ngs wer e r ever sed as a mat t er  of  

l aw by t he cour t  of  appeal s:  

 1.  " Szl eszi nski  cont ends t her e i s no f act ual  or  
l egal  basi s f or  LI RC' s det er mi nat i on t hat  Mi dwest  had 
a val i d saf et y def ense .  .  .  .   We agr ee wi t h 
Szl eszi nski . "   Szl eszi nski ,  287 Wi s.  2d 775,  ¶1 
( emphasi s added) .  

 2.  " To r ecei ve f eder al  appr oval  as an 
i nt er st at e car r i er ,  49 C. F. R.  § 391. 43( a)  st at es 
dr i ver s '  physi cal s ' shal l  be per f or med by a l i censed 
medi cal  exami ner  .  .  .  . '   The r esul t s of  t he exam ar e 
t hen t o be r ecor ded on an exam f or m l i ke t he one 
i ncl uded i n t he code.   49 C. F. R.  § 391. 43( f ) .   Bot h 
subsect i ons,  r ead t oget her ,  i mpl y dr i ver s wi l l  have 
act ual  f ace- t o- f ace cont act  wi t h t he doct or  or  ot her  
exami ner .   Thus,  i t  appear s t hat  under  t he oper at i ve 
Code l anguage,  a paper  r evi ew of  t he dr i ver ' s hi st or y 
i s i nsuf f i c i ent .  .  .  .   [ W] e concl ude Wi ndhor st ' s 
' opi ni on'  i s  an i nsuf f i c i ent  r epor t  as a mat t er  of  l aw 
under  t he Code,  whi ch r equi r es act ual  exami nat i on of  
t he pat i ent .   Wi ndhor st ' s opi ni on was mer el y a condui t  
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f or  appl i cat i on of  a Depar t ment  of  Tr anspor t at i on 
conf er ence r epor t  t hat  never  became a r egul at i on. "   
Szl eszi nski ,  287 Wi s.  2d 775,  ¶¶33- 34 ( emphasi s 
added) .  

 3.  " Wi ndhor st ' s r epor t  i s  al so i nsuf f i c i ent  
under  t he WFEA because t he act  r equi r es a case- by- case 
assessment  of  each i ndi v i dual .   Wi ndhor st  di d not  make 
an i ndi v i dual i zed det er mi nat i on about  Szl eszi nski ' s  
abi l i t y  t o dr i ve,  but  r ecommended di squal i f i cat i on 
s i mpl y because t he Depar t ment  of  Tr anspor t at i on r epor t  
sai d t hat  al l  Wi l son' s pat i ent s shoul d be 
di squal i f i ed.  .  .  .   Wi ndhor st  had no pl ans t o r el y on 
i ndi v i dual i zed assessment  of  Szl eszi nski ' s  abi l i t i es,  
when t he Wi l son' s di agnosi s was,  i n Wi ndhor st ' s mi nd,  
det er mi nat i ve of  t he out come. "   I d. ,  ¶35 ( emphasi s 
added) .  

 4.  " We r ei t er at e .  .  .  t hat  t he f eder al  
r egul at i ons r equi r e a physi cal  exami nat i on——somet hi ng 
Wi ndhor st  di d not  pr ovi de.   Hi s r epor t  .  .  .  cannot  be 
consi der ed a val i d basi s f or  a det er mi nat i on of  
Szl eszi nski ' s  f i t ness t o dr i ve. "   I d. ,  ¶36.  

 5.  " Because Wi ndhor st ' s eval uat i on i s i nval i d 
as a mat t er  of  l aw,  i t  shoul d not  have been consi der ed 
by Mi dwest  i n i t s qual i f i cat i on det er mi nat i on or  by 
LI RC at  t he hear i ng.   Thus,  t her e i s no cr edi bl e 
evi dence t o suppor t  t he det er mi nat i on t hat  Szl eszi nski  
was unf i t  t o dr i ve. "   I d. ,  ¶38.  

¶75 Ther e i s no way t o hi de t he f act  t hat  t he maj or i t y 

opi ni on i s r at i f y i ng t hese ext r eme and,  I  bel i eve,  mi st aken,  

hol di ngs of  t he cour t  of  appeal s.   Fi r st ,  t he cour t  of  appeal s '  

deci s i on i s publ i shed6 and t hus i s bi ndi ng on t he cour t  of  

appeal s,  t he c i r cui t  cour t ,  and LI RC.   See Cook v.  Cook,  208 

Wi s.  2d 166,  560 N. W. 2d 246 ( 1997) .   Second,  t he maj or i t y 

r epeat edl y r ef er ences t he cour t  of  appeal s '  opi ni on on t hese 

hol di ngs.   See maj or i t y op. ,  ¶¶3,  20,  41,  and 42 n. 18.   Thi r d,  

                                                 
6 Est at e of  Szl eszi nski  v.  LI RC,  2005 WI  App 229,  287 

Wi s.  2d 775,  706 N. W. 2d 345.  
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t he maj or i t y speci f i cal l y r el i es on t he cour t  of  appeal s '  

i nval i dat i on of  Dr .  Wi ndhor st ' s opi ni on t o deny r el i ef  t o 

Mi dwest .   See maj or i t y op. ,  ¶42.   Four t h,  t he maj or i t y opi ni on 

t akes i ssue wi t h t he cour t  of  appeal s '  opi ni on on sever al  

poi nt s,  but  i t  does not  t ake i ssue wi t h t hese hol di ngs.   Fi f t h,  

t he deci s i on of  t he cour t  of  appeal s i s modi f i ed and af f i r med,  

but  i t  i s  not  modi f i ed on t hese mi st aken hol di ngs.   I n shor t ,  

t hese mi st aken r ul i ngs st and.   They wi l l  appear  as of f i c i al  

i nt er pr et at i ons of  bot h Wi sconsi n l aw and f eder al  r egul at i on. 7 

¶76 These mi st aken hol di ngs st and because t he maj or i t y 

pr et ends t hey ar e not  par t  of  t hi s case.   On t he cont r ar y,  t hey 

ar e at  t he cent er  of  t hi s case.  

¶77 I f ,  i n f act ,  t he maj or i t y i s r evi ewi ng t he deci si on of  

t he admi ni st r at i ve agency——LI RC——i t  needs t o expl ai n why i t  

never  addr esses any f i ndi ng of  f act  or  concl usi on of  l aw t hat  

LI RC made bef or e i t  di smi ssed Szl eszi nski ' s  compl ai nt .   LI RC di d 

not  di smi ss Szl eszi nski ' s  compl ai nt  because he di d not  seek a 

det er mi nat i on of  medi cal  qual i f i cat i on f r om DOT pr i or  t o f i l i ng 

a di sabi l i t y  di scr i mi nat i on c l ai m. 8  I t  di smi ssed hi s compl ai nt  

because,  based on al l  t he evi dence pr esent ed at  t he Jul y 16,  

                                                 
7 The cour t  of  appeal s deci s i on i n Szl eszi nski  i s  pr esent l y 

c i t ed i n t he 2005- 06 Wi sconsi n St at ut es under  
Wi s.  St at .  § 111. 321;  Equal  Ri ght s Deci s i on Di gest  2006 
§ 123. 45,  at  111 ( St at e of  Wi s. ,  DWD 2006) ;  Rose Ann Wasser man,  
Wi sconsi n Empl oyment  Law § 14- 10 ( Supp.  2007) ;  29 Ment al  and 
Physi cal  Di sabi l i t y  Law Repor t er  810,  913 ( Nov. / Dec.  2005) .  

8 Szl eszi nski ' s  br i ef  i n t he cour t  of  appeal s st at es:  " [ T] he 
Commi ssi on di d not  base i t s deci s i on on t he f act  t hat  Mr .  
Szl eszi nski  di d not  ut i l i ze t he appeal  mechani sm set  f or t h i n 
t he DOT r egul at i ons wher eby di sput ed DOT medi cal  cer t i f i cat i ons 
can be r evi ewed. "  
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2002,  evi dent i ar y hear i ng,  Szl eszi nski  f ai l ed t o pr ove hi s 

di scr i mi nat i on c l ai m.   As LI RC f ul l y expl ai ned,  i t  i s  not  a 

v i ol at i on of  WFEA t o t ake an empl oyment  act i on based on an 

i ndi v i dual ' s di sabi l i t y  i f  hi s di sabi l i t y  i s  r easonabl y r el at ed 

t o t he i ndi v i dual ' s abi l i t y  t o adequat el y under t ake t he j ob-

r el at ed r esponsi bi l i t i es of  t hat  i ndi v i dual ' s empl oyment .   

Wi s.  St at .  § 111. 34( 2) ( a) .   Szl eszi nski  f ai l ed t o per suade LI RC 

t hat  Mi dwest  had not  pr oved t hi s def ense.  

¶78 I n i t s deci s i on,  LI RC i nt er pr et ed and appl i ed 

Wi s.  St at .  § 111. 34( 2) ( b)  and ( c) .   These par agr aphs wer e 

cr eat ed by § 17,  ch.  334,  Laws of  1981.   They have been i n 

ef f ect  s i nce August  4,  1982.   They ar e a cr i t i cal  component  of  

t he WFEA.   Consequent l y,  t hese par agr aphs had been subj ect  t o 

LI RC' s deci s i on- maki ng and over si ght  f or  mor e t han 20 year s when 

t hey wer e i nt er pr et ed i n Szl eszi nski ' s  case i n 2004.   LI RC 

shoul d have been gi ven gr eat  wei ght  def er ence f or  i t s l egal  

i nt er pr et at i on of  Wi s.  St at .  § 111. 34( 2) ( b)  and ( c) .   See UFE,  

I nc.  v.  LI RC,  201 Wi s.  2d 274,  284,  548 N. W. 2d 57 ( 1996) .   I t s 

f i ndi ngs of  f act  under  t hese par agr aphs ar e concl usi ve i f  t her e 

i s any cr edi bl e evi dence t o suppor t  t hem.   West  Bend,  149 

Wi s.  2d at  117- 18.  

¶79 The f i r st  i ssue wi t h r espect  t o 

Wi s.  St at .  § 111. 34( 2) ( b)  i s t he meani ng of  t he wor ds " t hi s  

eval uat i on shal l  be made on an i ndi v i dual  case- by- case basi s. "   

LI RC concl uded t hat  Dr .  Wi ndhor st  had made an i ndi v i dual  

assessment  of  Sz l eszi nski ' s  medi cal  condi t i on under  t he st at ut e.   

The cour t  of  appeal s hel d t hat  " Wi ndhor st  di d not  make an 
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i ndi v i dual i zed det er mi nat i on about  Szl eszi nski ' s  abi l i t y  t o 

dr i ve. "   Szl esz i nski ,  287 Wi s.  2d 775,  ¶35.   I nasmuch as Dr .  

Wi ndhor st  ( 1)  l ooked at  some of  Szl eszi nski ' s  medi cal  r ecor ds,  

i ncl udi ng eval uat i ons and t est s ;  ( 2)  di scussed hi s case wi t h 

anot her  pr of essi onal ;  ( 3)  consi der ed r ecent  compl ai nt s about  

Szl eszi nski ' s  dr i v i ng;  and ( 4)  c i t ed a wi del y known pr of essi onal  

r epor t  whi ch deal t  speci f i cal l y wi t h Wi l son' s di sease,  t he cour t  

of  appeal s must  have meant  t hat  Dr .  Wi ndhor st  coul d not  have a 

val i d opi ni on unl ess he conduct ed a physi cal  exami nat i on of  

Szl eszi nski  f ace- t o- f ace.   I f  t hi s i s t he r ul e af t er  t hi s case,  

i t  wi l l  di squal i f y t he exper t  opi ni on of  al l  medi cal  

pr of essi onal s who f or m opi ni ons based on t he exami nat i on of  a 

per son' s medi cal  r ecor ds.   Thi s cannot  be t he l aw.  

¶80 The second i ssue wi t h r espect  t o 

Wi s.  St at .  § 111. 34( 2) ( b)  concer ns t he phr ase " may not  be made 

by a gener al  r ul e whi ch pr ohi bi t s t he empl oyment  or  l i censur e of  

i ndi v i dual s wi t h di sabi l i t i es i n gener al  or  a par t i cul ar  c l ass 

of  i ndi v i dual s wi t h di sabi l i t i es. "   LI RC det er mi ned t hat  " Dr .  

Wi ndhor st  di d not  r el y excl usi vel y on t he 1988 OMC conf er ence 

r epor t  i n hi s assessment . "   Conver sel y,  t he cour t  of  appeal s 

det er mi ned t hat  Dr .  Wi ndhor st  " r ecommended di squal i f i cat i on 

s i mpl y because t he Depar t ment  of  Tr anspor t at i on r epor t  sai d t hat  

al l  Wi l son' s pat i ent s shoul d be di squal i f i ed. "   Szl eszi nski ,  287 

Wi s.  2d 775,  ¶35.   Those opposi ng posi t i ons const i t ut e a di sput e 

over  f act ,  and LI RC shoul d wi n t hat  di sput e unl ess i t s 

det er mi nat i on i s not  suppor t ed by subst ant i al  and cr edi bl e 

evi dence.   I t  i s .  
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¶81 Sever al  obser vat i ons shoul d be made about  t he 

r el at i onshi p bet ween 49 C. F. R.  § 391. 41 ( Physi cal  qual i f i cat i ons 

f or  dr i ver s)  and Wi s.  St at .  § 111. 34.   The f eder al  r egul at i on 

has sever al  cat egor i cal  excl usi ons.   For  i nst ance,  a per son i s 

physi cal l y qual i f i ed t o dr i ve a commer ci al  mot or  vehi c l e i f  t hat  

per son:  

 ( 3)  Has no est abl i shed medi cal  hi st or y or  
c l i ni cal  di agnosi s of  di abet es mel l i t us cur r ent l y 
r equi r i ng i nsul i n f or  cont r ol ;  

 ( 4)  Has no cur r ent  c l i ni cal  di agnosi s of  
myocar di al  i nf ar ct i on,  angi na pect or i s,  cor onar y 
i nsuf f i c i ency,  t hr ombosi s,  or  any ot her  car di ovascul ar  
di sease of  a var i et y known t o be accompani ed by 
syncope,  dyspnea,  col l apse,  or  congest i ve hear t  
f ai l ur e;  

 .  .  .  .   

 ( 8)  Has no est abl i shed medi cal  hi st or y or  
c l i ni cal  di agnosi s of  epi l epsy or  any ot her  condi t i on 
whi ch i s l i kel y t o cause l oss of  consci ousness or  any 
l oss of  abi l i t y  t o cont r ol  a commer ci al  mot or  vehi c l e;  

 .  .  .  .   

 ( 13)  Has no cl i ni cal  di agnosi s of  al cohol i sm.  

49 C. F. R.  § 391. 41.  

¶82 The f eder al  r ul e t hus conf l i c t s wi t h 

Wi s.  St at .  § 111. 34( 2) ( b)  and ( c) ,  whi ch pr ohi bi t  t he eval uat i on 

of  a per son f or  empl oyment  on t he basi s of  a r ul e pr ohi bi t i ng 

t he empl oyment  of  " a par t i cul ar  c l ass of  i ndi v i dual s wi t h 

di sabi l i t i es. "   Ther e can be no di sput e,  however ,  t hat  our  

st at ut e cannot  super sede t he f eder al  r ul e wi t h r espect  t o t he 

r egul at i on of  per sons who dr i ve commer ci al  mot or  vehi c l es and 

must  have a val i d commer ci al  dr i ver ' s l i cense.  
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¶83 I n f act ,  however ,  Wi s.  St at .  § 111. 34( 2) ( c)  

speci f i cal l y st at es:  " I f  t he empl oyment  .  .  .  or  l i censur e 

i nvol ves a speci al  dut y of  car e f or  t he saf et y of  t he gener al  

publ i c,  i ncl udi ng but  not  l i mi t ed t o empl oyment  wi t h a common 

car r i er ,  t hi s speci al  dut y of  car e may be consi der ed i n 

eval uat i ng whet her  t he empl oyee or  appl i cant  can adequat el y 

under t ake t he j ob- r el at ed r esponsi bi l i t i es of  a par t i cul ar  j ob. "   

Dr .  Wi ndhor st  made t hi s ver y poi nt  i n hi s l et t er  when he wr ot e:  

" Wi l son' s di sease i s a pr ogr essi ve neur ol ogi cal  di sease,  and 

t hi s i s of  gr ave concer n,  gi ven t he r esponsi bi l i t i es of  dr i v i ng 

l ar ge commer ci al  vehi c l es on t he hi ghways. "   ( Emphasi s added. )   

Szl eszi nski  was dr i v i ng a 70- 80 t on t r uck acr oss t he count r y;  he 

was not  wor ki ng behi nd a desk.  

¶84 The r epor t  of  t he 1988 Conf er ence on Neur ol ogi cal  

Di sor der s and Commer ci al  Dr i ver s i s near l y 50 pages i n l engt h.   

I t  was not  of f i c i al l y  adopt ed and i ncor por at ed i nt o f eder al  

r ul es.   The r epor t  st at es t hat ,  " The cont ent s do not  necessar i l y  

r ef l ect  t he of f i c i al  pol i cy of  t he Depar t ment  of  

Tr anspor t at i on. "   However ,  t he r epor t  was publ i shed by t he 

Feder al  Hi ghway Admi ni st r at i on.   I t  i s  i ncl uded i n t he appendi x  

t o Wi l l i am E.  Kenwor t hy,  1 Tr anspor t at i on Saf et y and I nsur ance 

Law § 14. 01( 10)  ( 2007) .   Kenwor t hy wr i t es as f ol l ows:  

 DOT has i ssued sever al  i nt er pr et i ve r ul i ngs 
del v i ng i n gr eat er  det ai l  i nt o t he medi cal  cr i t er i a 
f or  dr i v i ng a CMV.   I n addi t i on,  t he FMCSA has hel d 
conf er ences at  whi ch speci al i st s i n cer t ai n medi cal  
f i el ds wer e i nv i t ed t o devel op cr i t er i a f or  use by 
medi cal  exami ner s f or  eval uat i ng t hese cr i t er i a.   So 
f ar ,  Conf er ence Repor t s have cover ed t he f i el ds of  
car di ol ogy,  neur ol ogy,  psychi at r y,  and r espi r at or y 
di sor der s.   The Conf er ence Repor t s wer e condensed f or  
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di st r i but i on t o medi cal  exami ner s who pr ovi de 
physi cal s f or  dr i ver s.   The condensed t ext s,  not  
publ i shed el sewher e,  ar e r epr oduced i n Appendi x T 
( Medi cal  Gui del i nes)  t o t hi s Publ i cat i on.  

 To t he aut hor ' s knowl edge,  bot h DOT i nt er pr et i ve 
r ul i ngs and t he Conf er ence Repor t s ar e bei ng enf or ced 
by FMCSA f i el d agent s,  despi t e t hei r  unpubl i shed and 
unof f i c i al  st at us.   Dr i ver s have been pul l ed of f  t he 
r oad and di squal i f i ed despi t e hol di ng a cur r ent  
medi cal  cer t i f i cat e.   Because t hese mat er i al s have 
never  been adopt ed pur suant  t o a f or mal  r ul e maki ng 
conf or mi ng t o t he Admi ni st r at i ve Pr ocedur es Act ,  t hey 
have onl y such l egal  wei ght  as a cour t  may f i nd 
r easonabl e and per suasi ve as i nt er pr et i ve r ul es.  

Kenwor t hy,  supr a,  at  § 14. 01( 10) .  

¶85 I n Tat e v.  Far ml and I ndust r i es,  I nc. ,  268 F. 3d 989,  

994 ( 10t h Ci r .  2001) ,  t he Cour t  of  Appeal s obser ved t hat :  

 DOT' s Medi cal  Advi sor y Cr i t er i a ar e pr ef aced wi t h 
a not e i ndi cat i ng t hey ar e onl y advi sor y and 
nonbi ndi ng.   Never t hel ess,  t he v i ews of  an agency such 
as DOT i mpl ement i ng a r egul at or y scheme desi gned t o 
ensur e t he saf et y of  our  nat i on' s hi ghways 
" ' const i t ut e a body of  exper i ence and i nf or med 
j udgment ' "  t o whi ch empl oyer s may pr oper l y r esor t  f or  
gui dance.  

I d.  ( quot i ng Uni t ed St at es v.  Mead Cor p. ,  533 U. S.  218,  234 

( 2001) ) .  

¶86 The same pr i nci pl e appl i es t o t he Conf er ence Repor t .   

I t  r epr esent s a body of  exper i ence and i nf or med j udgment  among 

neur ol ogi st s t hat  shoul d not  be i gnor ed.   Wi l son' s di sease 

appear s t o af f ect  a f ai r l y  smal l  number  of  peopl e.   Wi l son' s 

di sease i s a r ar e di sor der ,  occur r i ng at  a r at e of  appr oxi mat el y 

30 cases per  mi l l i on bi r t hs,  or  a bi r t h i nci dence r at e of  about  

1 per  30, 000 t o 40, 000 bi r t hs.   See Ronal d F.  Pf ei f f er ,  M. D. ,  

Wi l son' s Di sease,  i n 27 Semi nar s i n Neur ol ogy 2,  123 ( 2007) .   

One doct or  est i mat es t hat  t her e ar e onl y 600 cases of  t he 
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di sease i n t he Uni t ed St at es.   I d.   I t  i s  not  sur pr i s i ng t hat  

t her e i s no subsect i on i n t he Code of  Feder al  Regul at i ons f or  

per sons wi t h Wi l son' s di sease who appl y f or  commer ci al  mot or  

vehi c l e per mi t s.  

¶87 The cour t  of  appeal s al so hol ds t hat  a doct or  or  ot her  

exami ner  must  have f ace- t o- f ace cont act  wi t h an appl i cant  t o 

have a val i d opi ni on about  t he per son' s qual i f i cat i on t o dr i ve a 

commer ci al  mot or  vehi c l e.   Thi s i s c l ear l y a mat t er  of  f eder al  

l aw.   Mor e i mpor t ant ,  however ,  t he cour t  of  appeal s t akes t hi s 

pr oposi t i on and appl i es i t  out  of  cont ext .   A medi cal  exami ner  

who i ssues a cer t i f i cat e t hat  a dr i ver  i s medi cal l y qual i f i ed t o 

dr i ve a commer ci al  vehi c l e may ver y wel l  be r equi r ed t o conduct  

a f ace- t o- f ace exami nat i on.   However ,  a doct or  who r ecommends 

t hat  a per son not  be appr oved t o oper at e a commer ci al  mot or  

vehi c l e f or  a par t i cul ar  empl oyer ,  may be abl e t o make t hat  

det er mi nat i on on t he basi s of  medi cal  r ecor ds.   For  exampl e,  i f  

an appl i cant ' s medi cal  r ecor ds show t hat  t he appl i cant  has a 

cat egor i cal l y di squal i f y i ng medi cal  condi t i on,  no usef ul  pur pose 

woul d be ser ved by a per sonal  exami nat i on.  

¶88 I n my vi ew,  i f  we appl i ed t he f ami l i ar  st andar ds of  

r evi ew,  we woul d af f i r m t he deci s i on of  LI RC,  and t hi s case 

woul d be over .    

¶89 The maj or i t y opi ni on oper at es i n a di f f er ent  uni ver se:  

I t  ost ensi bl y concer ns i t sel f  wi t h t he nar r ow i ssue of  whi ch 

par t y must  seek a det er mi nat i on f r om t he DOT about  t he medi cal  

qual i f i cat i on of  a per son who wi shes t o dr i ve a commer ci al  mot or  
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vehi c l e.   As Szl eszi nski  concedes,  t hi s i s not  t he basi s on 

whi ch LI RC made i t s deci s i on.  

¶90 The maj or i t y ' s r ul i ng r equi r es car ef ul  exami nat i on.  

¶91 Wi sconsi n St at .  § 111. 322 pr ovi des t hat  i t  i s  an act  

of  empl oyment  di scr i mi nat i on:  " ( 1)  To r ef use t o hi r e,  empl oy,  

admi t  or  l i cense any i ndi v i dual ,  t o bar  or  t er mi nat e f r om 

empl oyment  .  .  .  any i ndi v i dual  .  .  .  because of  any basi s 

enumer at ed i n s.  111. 321. "   Wi sconsi n St at .  § 111. 321 i ncl udes 

" di sabi l i t y"  as a pr ohi bi t ed basi s f or  any act  of  empl oyment  

di scr i mi nat i on.   However ,  " i t  i s  not  empl oyment  di scr i mi nat i on 

because of  di sabi l i t y  t o r ef use t o hi r e,  empl oy,  admi t  or  

l i cense any i ndi v i dual  .  .  .  or  t er mi nat e f r om 

empl oyment  .  .  .  any i ndi v i dual  .  .  .  i f  t he di sabi l i t y  i s  

r easonabl y r el at ed t o t he i ndi v i dual ' s abi l i t y  t o adequat el y 

under t ake t he j ob- r el at ed r esponsi bi l i t i es of  t hat  i ndi v i dual ' s 

empl oyment . "   Wi s.  St at .  § 111. 34( 2) ( a) .   " The empl oyer  bear s 

t he bur den t o pr ove t hi s def ense t o a handi cap di scr i mi nat i on 

c l ai m pr ovi ded t he compl ai nant  f i r st  est abl i shes t hat  t he 

condi t i on at  i ssue i s a handi cap wi t hi n t he meani ng of  sec.  

111. 32( 8)  St at s. ,  and t hat  t he empl oyer  di scr i mi nat ed on t he 

basi s of  t hat  handi cap. "   Raci ne Uni f i ed Sch.  Di st .  v.  LI RC,  164 

Wi s.  2d 567,  594,  476 N. W. 2d 707 ( Ct .  App.  1991) .  

¶92 An aggr i eved per son has 300 days af t er  t he al l eged 

di scr i mi nat i on t o f i l e a compl ai nt  wi t h t he Equal  Ri ght s  

Di v i s i on of  t he Depar t ment  of  Wor kf or ce Devel opment .   



No.   2004AP3033. dt p 
 

27 
 

Wi s.  St at .  § 111. 39( 1) . 9  The compl ai nt  i s  t hen r evi ewed.   

Wi s.  St at .  § 111. 39( 4) ( b) .   I f  t he Depar t ment  f i nds pr obabl e 

cause,  t he Depar t ment  may ser ve a not i ce of  hear i ng bef or e one 

of  i t s  exami ner s,  and t hen a hear i ng may be hel d.   I d.  

¶93 Consi der i ng t hat  a t r uck dr i ver  who cl ai ms 

di scr i mi nat i on must  show pr obabl e cause bef or e obt ai ni ng a WFEA 

hear i ng and pr esumabl y woul d l i ke a j ob i n t he meant i me,  i t  

makes per f ect  sense f or  t he empl oyee t o speed up t he pr ocess and 

bol st er  hi s own case by appl y i ng t o t he DOT under  49 C. F. R.  

§ 391. 47 f or  a det er mi nat i on.   Sooner  or  l at er ,  t he empl oyee 

must  obt ai n a medi cal  exami ner ' s cer t i f i cat e and a hi gh qual i t y  

medi cal  eval uat i on of  t he empl oyee' s medi cal  st at us i f  t he 

empl oyee hopes t o wi n hi s case.  

¶94 An empl oyer  woul d have no r eason t o ut i l i ze t he DOT 

pr ocedur e unt i l  t he empl oyer  knew a per son' s medi cal  

qual i f i cat i on was at  i ssue.   Thi s coul d t ake 300 days i n 

Wi sconsi n.   The empl oyer  coul d not  use t he DOT pr ocedur e unt i l  

t he empl oyer  coul d show t hat  " t her e i s a di sagr eement  bet ween 

t he physi c i an f or  t he dr i ver  and t he physi c i an f or  t he mot or  

car r i er  concer ni ng t he dr i ver ' s  qual i f i cat i ons. "   49 C. F. R.  

§ 391. 47( 2) .   Thus,  an empl oyee who wi t hhol ds a conf l i c t i ng 

medi cal  r epor t  pr ecl udes t he empl oyer ' s abi l i t y  t o use t he DOT 

pr ocedur e.   I n any event ,  absol ut el y not hi ng i n Wi sconsi n l aw 

r equi r es an empl oyer  t o pr ove hi s def ense t o a char ge of  
                                                 

9 " A compl ai nt  whi ch i s def er r ed t o t he depar t ment  by a 
f eder al  or  l ocal  empl oyment  agency wi t h whi ch t he depar t ment  has 
a wor kshar i ng agr eement  compl i es wi t h t he r equi r ement s of  sub.  
( 3)  and i s consi der ed f i l ed when r ecei ved by t he f eder al  or  
l ocal  agency. "   Wi s.  Admi n.  Code § DWD 218. 03( 5)  ( Nov. ,  2006) .  
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di sabi l i t y  di scr i mi nat i on by goi ng t o t he DOT.   Conf l i c t i ng 

eval uat i ons by t wo physi c i ans woul d not  begi n t o t el l  t he DOT 

about  Leon Szl eszi nski ' s  l engt hy medi cal  hi st or y,  whi ch was 

obt ai ned pr i or  t o t he WFEA hear i ng t hr ough t r adi t i onal  

di scover y.  

¶95 I n Her mann v.  Or t  Tr ucki ng Co. ,  ERD No.  9301203 ( LI RC,  

Dec.  13,  1994) ,  LI RC sai d:  

[ I ] n v i ew of  t he f act  t hat  t he compl ai nant ' s 
qual i f i cat i on t o dr i ve i s gover ned by t he Feder al  
Mot or  Car r i er  Saf et y Regul at i ons,  and such r egul at i ons 
pr ovi de f or  r esol ut i on of  di sput es over  conf l i c t i ng 
medi cal  eval uat i ons[ , ]  .  .  .  t he r espondent  shoul d not  
be hel d t o have act ed i n v i ol at i on of  t he Wi sconsi n 
Fai r  Empl oyment  Act  unl ess and unt i l  t her e has been a 
det er mi nat i on under  t he f eder al  saf et y r egul at i ons 
t hat  t he compl ai nant  i s qual i f i ed t o dr i ve,  and t he 
r espondent  r ef uses t o per mi t  hi m t o dr i ve.  

¶96 Pl aci ng t he bur den on t he empl oyee or  pr ospect i ve 

empl oyee makes good sense and f ol l ows t he l aw i n f eder al  

Amer i cans Wi t h Di sabi l i t i es Act  cases.   Har r i s v.  P. A. M.  

Tr ansp. ,  I nc. ,  339 F. 3d 635,  638 ( 8t h Ci r .  2003) ;  Campbel l  v.  

Fed.  Expr ess Cor p. ,  918 F.  Supp.  912,  918 ( D.  Md.  1996) .  

¶97 I f  a case pr oceeds t o a hear i ng,  t he bur den of  pr ovi ng 

a def ense f al l s t o t he empl oyer .   But  i n some ci r cumst ances,  t he 

case shoul d never  pr oceed t o a hear i ng because ( 1)  t he empl oyee 

has no case;  or  ( 2)  t he empl oyee has shown a good case and t he 

empl oyer  has r esponded f avor abl y.   The maj or i t y ' s r ul e does not  

r equi r e an empl oyee t o exhaust  hi s admi ni st r at i ve r emedi es;  i t  

f or ces t he empl oyer  t o exhaust  an admi ni st r at i ve pr ocedur e t hat  

i t  may not  need.  
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¶98 Ther e i s of t en a shor t age of  dr i ver s i n t he mot or  

car r i er  i ndust r y.   Thi s deci s i on may push or  pr od mot or  car r i er s 

i nt o hi r i ng commer ci al  dr i ver s who ar e unsaf e at  any speed.  

¶99 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  

¶100 I  am aut hor i zed t o st at e t hat  Just i ce JON P.  WI LCOX 

and Just i ce PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .  
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